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RULES OF PROCEDURE FOR SENATE INVESTIGATING 
COMMITTEES 


TUESDAY, JUNE 29, 1954 


Unirep States SENATE, 
CoMMITTEE ON RULES AND ADMINISTRATION, 
SUBCOMMITTEE ON RULES, 
Washington, D. C. 

The subcommittee met at 10: 27 a .m., pursuant to recess, in room 318 
of the Senate Office Building, Senator William E. Jenner (chairman) 
presiding. 

Present : Senators Jenner (chairman) and Hayden. 

Also present: Boris S. Berkovitch, counsel to Subcommittee on 
Rules; W. F. Bookwalter, chief clerk of the Committee on Rules and 
Administration; Darrell St. Claire, professional staff member, Com- 
mittee on Rules and Administration; and Judge Robert Morris. 

The Cuatrman. The committee will come to order. 

We have as our first witness Senator Guy M. Gillette, of Iowa. We 
are glad to see you, Senator. Do you have a statement ? 

Senator Giuterre. I have a statement, Mr. Chairman, but as I 
have got to go to the Foreign Relations Committee, I want to put it 
in the record and make a brief supplemental statement. 

The Cuairman. All right, fine. 

Do you solemnly swear the testimony given in this hearing will be 
the truth, the whole truth, and nothing but the truth, so help you God ? 

Senator Giuerre. I do. 


TESTIMONY OF HON. GUY M. GILLETTE, A UNITED STATES 
SENATOR FROM THE STATE OF IOWA 


Senator Ginterre. Mr. Chairman, because of the limitation on your 
time and mine I have prepared a statement here for the record and I 
will just, if you will permit it, leave it to be incorporated in the record 
and I will make a few brief supplemental statements. 

The Cuarrman. The statement of Senator Gillette will go in the 
record and become a part of the record. 

(The statement referred to is as follows :) 

Mr. Chairman and members, before submitting a few specific comments about 
certain of the proposals pending before your subcommittee, I wish to make a 
general observation. 

You are examining the question of establishing a set of procedures applicable to 
the conduct of investigations by all committees or subcommittees of the Senate. 
Because the need for some common standard of committee procedure and prac- 
tice has long been apparent and is becoming increasingly urgent, the fact that 
this hearing is taking place is in itself a highly encouraging and significant 
development, 
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Committees and subcommittees of the Senate, of course, are agents and 
reatures of the Senate, created under its rules. maintained under its rules, 
cuided by its rules, and exercising power delegated to them by the Senate. Hav 
vl soever excepting that which they derive from the Senate, the 
committees and subcommittees are merely agents responsible to their principal, 
nd, as their principal, the Senate in turn is responsible to the people of the 
United States for the cor duct of its agents and agencies. 

Lawyers will recall the Latin precept. “Qui facit per alium facit per se,’ 

e free translation of which usually is “The acts of his agent are his own acts, 


t 
| 


ing no power a 


In view of these basie considerat ons, it is clear that any criticism leveled at 
the procedures and practices of one or another of the Senate’s subagencies is in 
fact a criticism of the Senate as a whole. As Senators we cannot wash our hands 
of responsibility for activities carried on in the name of the Senate by one or 
another of its sul agencies 

(he people of the United States Will and should hold the Whole Senate to 
account for any failure on the part of one of its committees or subcommittees to 
assure to Citizens haled before such committee or subcommittee the full pro- 
tection of the full rights and liberties guaranteed them by the Constitution. 

Obviously, one of the best ways for the Senate to fulfill this responsibility is 
to institute a uniform code of procedure for all 
some sort of sanction to enforce that code. 

Senate Resolution 256: I am a cosponsor of Senate Resolution 256. introduced 
by the senior Senator from Tennessee with the cosponsorship of 18 other Members 

the Senate. 


its subagencies and to provide 


I am proud to have joined in submitting this resolution. not because I am 
in complete accord with eve ry single provision of it, but because of my convic- 
tion that the Senate must exereise greater control over the conduct of investiga 
tious Carried on under its authority and in its name. | endorse its purpose and 
I congratulate Senator Kefauver and the othe) Senators who initiated the con- 
cept of a code of fair committee procedure. 

I should prefer to give detailed consideration to the specific provisions of the 
resolution, or a similar resolution, when your subcommittee reports to the full 
Committee on Rules and Administration, of which I am a member. 

Senate Resolution 223: May I mention Senate Resolution 223, which I intro- 
duced on March 25 this year and Which is merely a technical provision requir- 
ing that the rules of procedure of Senate committees or subcommittees now in 
force or adopted in the future shall be published by the Secretary of the Senate 
in the Congressional Record. If the Senate approves a set of uniform pro- 
cedures, this provision would be unnecessary. I would urge its adoption only 
if the Senate fails to approve a standard code of procedures in the present 
session 

Should the Senate fail to take such action, it would be valuable to have this 
resolution approved so that citizens dealing with the various committees can 
know what the rules of such committees are or, in fact, whether such rules exist 
or not. 

Senate Resolution 65: My principal interest in testifying before your sub- 
committee is to explain the purpose of Senate Resolution 65, whi h I introduced 
on February 6, last year In simplest terms, this resolution would establish 
in the Senate the same genera] procedure for authorizing and appropriating 
funds for investigations as is now employed in authorizing and appropriating 
funds for any function of the Federa] Government. The House of Representa- 
tives has in effect a rule similar to the one I am proposing. 

When a Senate committee approves a resolution authorizing an investigation, 
under my proposal, the full Senate will be required to approve such a resolution 
before a second resolution of appropriation can be introduced. After the Senate 
has debated the resolution of authorization and has given its approval of the 
investigation to be carried on under such resolution, then a second resolution 
Will be introduced, to be referred to the Rules Committee, providing for a cer- 
tain sum to be appropriated from the contingent fund of the Senate to pay the 
costs of the investigation. 

This second resolution will, if approved by the Rules Committee, then be 
reported to the Senate. Only after the Senate has adopted the second resolution 
will the funds become available to the committee originating the resolution 
authorizing the investigation. 

Thus it will be an operation in two Stages, similar to the procedure followed 
with a bill authorizing an executive department to Carry out a certain function, 
which is followed by a bill appropriating the necessary funds. 
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As the situation is today, members of this subcommittee well know, the Rules 
Committee receives by referral from the Senate, resolutions approved by other 
standing committees which both authorize investigations and stipulate the 
amounts to be spent for them from the contingent fund. Normally the Senate 
itself has taken no action either of approval or disapproval of the question of 
whether or not there should be such an investigation. When the Rules Com- 
mittee considers such a resolution, usually the author of the proposal and other 
interested Senators appear to testify as to its need. The Rules Committee neces 
sarily is limited in its ability to determine the facts, 

As a result, the committee usually approves the resolution, which then comes to 
the floor of the Senate with the approval of two standing committees: the one 
initiating the proposal for investigation, the other authorizing the funds to carry 
it out. Senators who are members of neither committee are seriously handi- 
capped if they wish to question the need or the desirability of the investigation. 
Generally the investigation is approved by the Senate without much debate on 
the substance of the matter. 

In a highly commendable effort to strengthen the Senate’s control over its own 
subagencies’ investigations, the senior Senator from Arizona, who is serving as 
a member of this present subcommittee, has sought to provide a means by which a 
Senator can hold up referral to the Rules Committee of a resolution authorizing 
an investigation, so as to permit Senate debate on the essential question of 
whether or not such an investigation is desired by the full Senate. 

Where Senator Hayden's approach seeks to make debate by the Senate per 
missive, my approach seeks to make it mandatory. 

Senator Hayden has given notice in the Senate that resolutions reported from 
committees authorizing investigations will be held on the calendar for at least 
1 day before further reference is made to the Rules Committee. 

A memorandum on this matter prepared at my request by W. F. Bookwalter, 
chief clerk of the Rules Committee, states, “This is to be done in order that the 
Senate, and the Rules and Administration Committee, shall have adequate oppor 
tunity to begin study of the investigation and expenditures which said resolution 
proposes. It is not expected that such resolution will remain on the calendar 
more than a day or so before it goes to the Rules Committee by unanimous 
consent. Should any resolution remain on the calendar for a full legislative 
day, however, the following could happen: * * *” Mr. Bookwalter’s memo- 
randum then lists a number of possible contingencies. As these are highly 
technical questions of parliamentary procedure, I shall omit them at this time 
and ask that the memorandum be printed at the end of my testimony. 

It is enough to say that if unanimous consent is obtained, the resolution is 
referred to the Rules Committee without Senate debate on the substantive ques- 
tion of whether or not the investigation is needed or desirable. 

I do not regard this as a tight enough requirement, and by Senate Resolution 
65 I seek to make affirmative Senate action mandatory prior to introduction of 
any resolution authorizing payment of funds from the contingent fund of the 
Senate for such an investigation. 

I would prefer not to place the burden of bringing about Senate debate of 
a resolution authorizing an investigation on any one Senator who might wish 
to interpose his objection to a unanimous consent request, but rather write into 
the rules of the Senate a requirement that the Senate must consider the sub- 
stantive question of whether a given investigation shall be approved before any 
request is made of the Rules Committee for funds. 

As I stated at the outset, the activities of any subagency of the Senate are the 
responsibility of the whole Senate. If we are to fulfill that responsibility we 
must establish procedures by which we can exercise control over what our sub 
agencies are doing. I am aware of the argument that my proposal would clutter 
up the calendar and tend to slow up Senate business, but my answer is that the 
Senate’s business is the Senate’s business. 

If we are to meet the criticisms that are being leveled at us for failing to con 
trol the actions of our own subagencies—the committees and subcommittees 
operating under Senate authority and in the Senate’s name—we must make it 
our business to give full consideration to each proposal for an investigation. We 
must not shrug off this responsibility or place it on the shoulders of the Rules 
Committee or some individual Senator who may wish to take advantage of the 
right of objection as permitted under the notice filed by the Senator from Arizona. 

That concludes my formal testimony, Mr. Chairman. I thank the subcom 
mittee for its courtesy in inviting me to appear before it today. 
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Senator Gittetre. There are three proposals before this subcom- 
mittee in which I have an interest. The first, of course, is Senate Reso- 
lution 256, of which I am one of the cosponsors, together with 18 other 
Senators. In this statement I speak of the need for overall rules for 
the conduct of Senate committees and the Senate’s responsibility for 
its subagencies. 

The next one is Senate Resolution 223, which I introduced last 
March, and should this subcommittee report recommending an overall 
system of rules for the conduct of these investigations, there will be 
no necessity for the approval of this resolution that I introduced. 

I will just read two lines. It is a technical provision requiring that 
the rules of procedure of Senate committees or subcommittees now in 
force or adopted in the future shall be published by the Secretary of 
the Senate in the Congressional Record. So, there will be evidence of 
these rules that have been adopted for such use as anyone wants to 
make of them. 

sut I repeat that should this committee recommend overall rules to 
apply to all committees there will be no necessity at all for the ap- 
proval of that resolution. 

Now, the third resolution that I want to refer to and have referred 
to at some length, is Senate Resolution No. 65, which I introduced 
last February, February 6. Supplementing my statement, Mr. Chair- 
man, I want to say that the origin of it was the great concern that 
all of us have felt over the procedure that has been followed here for 
along time. A committee, a legislative committee which is a party in 
interest, has a resolution before it for an investigation in certain fields. 
Now, they are the party in interest. Usually the resolution has been 
introduced by a member of the committee. There is probably very 
little discussion of it in committee and it is reported to the Senate. 
The practice in the past, before these last few months, has been to 
refer it automatically to the Committee on Rules and Administration. 

It has had no consideration on the floor of the Senate whatever. 
It has been the custom until Senator Hayden called attention to rule 
X XVI simply to refer it automatically to the Committee on Rules and 
Administration. The Committee on Rules and Administration hears 
the chairman of the committee from which it emanated, and probably 
the sponsor, and really the only question that the Rules Committee 
has had to decide is how much money they will need to meet the budget 
that they have set up. 

The question as to whether the investigation ought to be made 
has had no consideration and, as the chairman well knows, usually 
has mighty little consideration in our committee because there is hesi- 
tancy in opposing the request of a standing committee or its members 
for an investigation. We decide how muc ‘h money they need. 

It is reported back to the Senate with the statement that this has 
passed the standing committee—the legislative committee—and it has 
been considered by the Rules Committee. The Rules Committee 
recommends that it be adopted, and usually it is adopted by unanimous 
consent with no discussion. 

Now the result is that the machinery is thrown into gear for these 
committees and very large sums of money made available with the 
Senate not having passed on it, in effect, at any time. 

I believe Senator Hayden and the staff of the committee adopted a 
policy some months ago of providing under rule X XVI that these 
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resolutions when reported back from the legislative committee will be 
placed on the calendar and will not be referred to the Rules Committee 
until they have been there a day, excepting by unanimous consent. 
Now, that policy has been followed since and lias been very ‘ helpful, 
but it still leaves the main question unanswered because that is just a 
matter of following out a policy instead of being established as a rule 
of the Senate. 

Now, the purpose of this resolution that I introduced was to place 
these charges on the contingent funds of the Senate on the similar 
basis to general appropriations. An authorization bill goes to the 
appropriate committee. The committee considers it and reports it. 
It is adopted. Then the question of the appropriation is a separate 
action. 

This proposal of mine simply states that when a recommendation or 
a resolution providing for an investigation is reported to the Senate 
by a legislative committee, the Senate shall consider it and if they 
approve it, then a resolution providing for the funds shall be intro- 
duced, which of course goes to the Rules Committee to determine the 
amount, because it then becomes a charge on the contingent fund of 
the Senate which, under the rule, is the responsibility of the Rules 
Committee. 

So, in effect what this does is to provide for a procedure similar to 
other appropriations and insure the Senate itself shall have given 
consideration to the need for the investigation and taken such action 
as it sees fit, either to approve it or disapprove it. Now, that is all 
that I have. 

As I say, I have prepared a rather detailed statement and the chair- 
man very kindly said it would be included in the record. 

The CHarremMan. Senator Hayden, do you have any questions of 
Senator Gillette ? 

Senator Haypen. The Senator from Iowa referred to the notice 
which I gave the Senate that the rules would be strictly enforced with 
respect to resolutions from committe es requesting investigations, and 
that such resolutions must lie over at least 1 day so any Senator who 
is interested enough to raise a question could do so. 

Under the present procedure, if any Senator not a member of the 
committee took the time to look into the matter and decided an in- 
vestigation was not needed, he could object to the passage of the reso- 
iution and it could be debated in the Senate to determine that point. 
I understand the Senator from Iowa proposes to formalize this pro- 
ceeding by requiring that action be taken on the floor of the Senate. 

Senator Gruterre. That is correct. 

Senator Haypren. Before the amount of money that is to be ex- 
pended is determined 

Senator Guerre. That is exactly right. 

As I stated just a 1 little while ago the procedure that the Senator 
from Arizona has recommended has been immeasur ably better than 
the very loose method that we have passed, but still, it is very unlikely 
that Senator John Smith is going to get up and object or request that 
it be put before the Senate as pending business, because unless Senator 
John Smith is a member of the committee in interest he is unlikely 
to know very much about it or pay much attention to it. 

Senator Haypen. That is the position in which we find ourselves 
in the Committee on Rules and Administration. We hesitate to ques- 
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tion the judgment of members of another standing committee as to 
the necessity of the action that they wish totake. We assume that they 

have “te nd adequate cause to look into some matter or that they have 
so fully informed themselves that they fully agree to a resolution. 
The on ie question that we, as members of the Rules Committee, can 
raise is “Have you asked for too much money ¢” 

Senator Gitterre. That is the situation in which we find ourselves 
_ as the Senator from Arizona has so forcefully said, all of us 

» hesitant—I am a mei mber of the Rules Committee—and it is very 
unpleasant to raise a question, and if the chairman of the committee 

ie man who has introduced the resolution said, “Well, we have 
c mie red it in Agriculture Committee and you really ought merely to 
determine how much money we ought to have. We have canvassed 
the question as to whether we ought to have this investigation.” 

sut the responsibility of the Senate is there, and the facts are that 
they are acting as an agent of the Senate and they are assumed to have 
the blessing of the Senate; that we have studied it and have approved 
it; and under the method we have followed in the past, it is ridiculous 
for us to do otherwise. Under the rules of parliamentary procedure, 
when a resolution came in from the standing committee, automatic- 
ally, without any hesitation or any interval of time it went to the 
Committee on Rules and Administration. Under the Senator’s sug- 
gestion and police vy there has been a marked improveme nt because it 
does go on the calendar and at least theoretically there is a chance 
for objection. 

Under the resolution that I have proposed it makes it obligatory 
that the Senate shall have a chance to pass on the merits of the resolu- 
tion, and then the question of money becoming a charge on the con- 
tingent fund comes to the Rules Committee. 

The Cuatrman. I have just this one thought; couldn’t a small 
minority enter into a filibuster and stop investigation by any commit 
tee in the United States Senate ? 

Senator Gitietre. Yes, they definitely could and they definitely 
might, but again it is the responsibility of the Senate, the Senate 
itself. 

I have heard on the floor of the Senate, when a question has been 
raised as to the enormous amount of money that we are spending 
on these investigations, “the Rules Committee approved the $200,000 
here or $250,000 there.” 

The Senate never considered it. It was never considered on the 
floor of the Senate at all and it is to try to meet that objection that 
I have offered this for such consideration as it merits. 

The Cuairman. Under rule X XVI now in force and effect, really 
the same thing could happen that you propose, if anyone would interest 
himself in that particular piec e of legislation, is that not correct ? 

Senator Gitietre. Oh, yes; but there is the requirement that before 
a resolution is introduced to make money available and a charge on the 
contingent fund, the Senate itself shall have approved the resolution. 

The Cuatrman. In other words, an affirmative rather than a nega 
tive action under rule XXVI. 

Senator Giuietre. Yes. 

The Cuarrman. Do you have any questions, Mr. Morris? 

Mr. Morris. Yes, Mr. Chairman. 
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In connection with Senate Resolution 256 there is a provision which 
states as follows: 

(c) If a person is adversely affected by evidence or testimony given in a 
public hearing that person shall have the right: (i) To appear and testify or 
file a sworn statement in his own behalf, (ii) to have the adverse witness recalled 
upon application made within thirty days after introduction of such evidence or 
the termination of the adverse witness’ testimony, (iii) to be represented by 
counsel (as in 2 (b) hereof), (iv) to cross-examine (in person or by counsel) 
such adverse witness, and (v) subject to the discretion of the committee, to 
obtain the issuance by the committee of subpenas for witnesses, documents, 
and other evidence in his defense. 

Then it goes on to enumerate quite a few more of the rights that 
person shi ull have. 

Senator GILLETTE. Yes. 

ir. Morris. What would be the standards for determining whether 
a person is adversely affected, Senator! That seems to be a hard con- 
cept for us to understand. 

Senator Gim.terre. Well, I think that would have to be within the 
discretion of the committee conducting the hearing. 

Mr. Morris. Let us take the case of the General MacArthur hearing, 
the joint hearing between Senator Russell’s committee and the Foreign 
Relations Committee. 

Senator GILLerre. Who did you say ? 

Mr. Morris. General MacArthur. Suppose in the course of General 
MacArthur’s testimony he had made a reference to some individual 
and that person considered that reference to be definitely adverse to 
him; would that mean that General MacArthur would be recalled some 
weeks later and subjected to cross-examination because of the con- 
tention of a particular person that he was adversely affected by the 
particular testimony ? 

Senator Gittetre. Again I would say that should be entirely within 
the discretion of the committee. There seems to me to be a lack of 
realization of the functions of the committees and subcommittees: 
that they are in no sense of the word adversary proceedings. They 
cannot be subjected to the rules of evidence, determining this is ma- 
terial or that is immaterial. A committee or a subcommittee is seeking 
to develop facts in its own way for the purpose of reporting to the 
Senate. 

As to what witnesses they hear, that is a matter entirely within their 
discretion, and whether they permit cross-examination is a matter 
within their discretion. They are to issue no decree. They are to pro- 
nounce no judgment. They are simply developing, for their pur- 
poses and under their responsibility, facts, and, as far as the proc eclure 
is concerned, what witnesses they hear, whether they hear any or 
ee they hear them in the caucus room or down in the Sami 

a matter for them to determine in the discharge of their duties. If 
we could just disabuse the public’s mind of the idea that at a hearing 
a witness is entitled to an attorney and is entitled to have his attorney 
cross-examine witnesses, we would clarify the picture. It is entirely 
within the discretion of the agency which is a subagency of the Senate, 
and the only authority it has it derived from the Senate. It makes 
no findings excepting recommendations. It makes no pronouncement 
or judgment. It doesn’t issue a decree. Its findings are not absolute. 
They are simply for the purpose of making a report. 
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Mr. Morris. In a court of law only the defendant is given the right 
of cross-examination. Now, in a criminal case, if you give everybody 
who considers himself adversely affected by the testimony the right to 
come in and have a witness recalled, subject that witness to cross- 
examination and then to a sent his own witnesses, you are really 
going to slow up the procee dings, aren’t you! 

Senator GrtterTe. Yes ‘they ‘y will be interminable and the goal you 
are seeking will be lost sight of. 

Mr. Morris. And as we brought out yesterday, if those witnesses 
who come in to testify in their own defense in turn mention somebody 
adversely, then those persons adversely affected would have the same 
right to come in. 

Senator Gittetrrr. You would have perpetual motion, an ideal ex- 
ample of perpetual motion. 

The CHarrMan. Do you have anything to offer, Senator Gillette ? 

Senator Gitverre. Just this brief memorandum prepared by the 
chief clerk of the Rules Committee : 


Notice has been given in the Senate that any resolution reported to authorize 
an investigation will be held on the calendar for at least 1 day before further 
reference of it, under the rule (X XVI), is made to the Committee on Rules and 
Administration 

This is to be done in order that the Senate, and the Committee on Rules and 
Administration shall have adequate opportunity to begin study of the investiga- 
tion and the expenditures which said resolution proposes. 

It is not expected that such resolution will remain on the calendar more than 
a day or so before it goes to the Committee on Rules and Administration by 
unanimous consent. 

Should any resolution remain on the calendar for a full legislative day, how- 
ever, the following could happen: 

(1) At the conclusion of the morning business on any day except calendar 
Monday, any Senator may move to make such resolution the pending business. 

2) This motion is not debatable. 

(3) If it is decided in the affirmative, then a second motion to refer the resolu- 
tion to the Committee on Rules and Administration must be made. 

(4) This motion is debatable, and discussion of it can be carried on until 2 
o'clock. 

(5) If there is no unfinished business to lay before the Senate at that time, the 
Senate, by precedent, keeps on with the debate of the motion until disposed of. 

(6) If there is unfinished business to lay before the Senate, then such business 
is laid down and displaces discussion of the motion to refer, although an inter- 
vening motion to continue with the debate may be made at this time. 

(7) If debate, however, ends at 2 o’clock, the resolution goes back to the 
calendar, but with the motion to refer pending against it. Such motion must 
be brought up first at the next consideration. 

In substance the same events will take place if such resolution is reached 
automatically on a calendar call at any time following the conclusion of morning 
business in the Senate. 

(a) Whenever the resolution is reached, it then becomes the pending business. 

(b) Any Senator may speak once and for 5 minutes only on any question 
affecting it under rule VIII. 

(c) But if an objection is interposed at any stage of the proceedings, then the 
Senate may continue by motion such consideration, and the foregoing provisions 
touching debate shall not apply. 

(d@) Such motion to continue consideration is decided without debate. 

(e) But debate continues unlimited on the resolution (and any move to refer) 
until 2 o’clock, when said resolution goes back on the calendar along with any 
motion pending against it. But the Senate may make it the unfinished business 
and so proceed with the debate, in the same day. 

No resolution calling for payments from the contingent fund of the Senate can 
be passed without prior reference to the Committee on Rules and Administration 
unless there is to be a suspension of the rules. 
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The CHamman. Thank you very much for appearing here this 
morning. 

Senator Giutetre. Thank you. 

The CHatrman. Our next witness, Senator Bennett, is scheduled 
for 11 o’clock and we will stand in recess for 10 minutes or until he 
arrives. 

For next Tuesday and Wednesday we have asked the American Civil 
Liberties Union to appear here to present evidence on this code of fair 
procedure; also the American Federation of Labor has been invited ; 
the American Bar Association and the CIO; and the Federal and the 
District Bar Associations. 

We have scheduled these hearings for Tuesday and Wednesday ot 
next week. We thought we would try to get all the Senators who had 
an interest in it to appear this week. We have today and tomorrow, 
and several have asked to appear tomorrow rather than today. So, 
it looks as if we will have a pretty full schedule tomorrow, but today 
aus far as I know there is no other Senator appearing but Senator 
Bennett. 

We invited 60 Senators to appear here. We invited all the chair- 
men of all the committees, all the ranking minority members of all the 
committees, and all the sponsors and others who had bills, to appear, 
so that everybody who had any interest whatever has had a chance to 
come in and have his say. 

(Whereupon, at 10: 50 a. m., a 5-minute recess was had.) 

The Cuatrman. The committee will be in order. 

We are glad to have you before us this morning, Senator Bennett. 

Do you mind taking the oath? 

Senator Bennetr. No, Mr. Chairman. 

The Cuarrman. Do you solemnly swear the testimony given in this 
hearing will be the truth, the whole truth, and nothing but the truth, 
so help you God ? 

Senator Bennett. I do. 


TESTIMONY OF HON. WALLACE F. BENNETT, A UNITED STATES 
SENATOR FROM THE STATE OF UTAH 


Senator Bennerr. Mr. Chairman, on May 18, 1954, I introduced 
Senate Resolution 249. Since that time, 34 of my fellow Senators have 
indicated a desire to cosponsor it. This resolution would amend the 
Standing Rules of the Senate by adding a new rule which would pre- 
vent the broadcasting by radio or television or the recording of Senate 
committee proceedings if such broadcast or playback is to be commer- 
cially sponsored. 

This would be accomplished by requiring the participating indi- 
vidual, firm, or organization prior to making the broadcast or record- 
ing to file a written assurance with the chairman of the committee that 
the broadcast or recorded playback will not be commercially sponsored. 
Such individual, firm, or organization would be excluded from further 
opportunity to broadcast or record Senate hearings upon the chair- 
man’s filing with the Secretary of the Senate reliable information that 
this agreement had been violated. 

This rule would not prevent broadcasts or recordings devoted ex- 
clusively to a survey or summary of news of current events even though 
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such newscasts were commercially sponsored. It would not prevent 
unsponsored broadcasts or those broadcast as a public service. 

I have serious doubts about the advisability of broadcasting any 
Senate proceedings under any circumstances even though this resolu- 
tion would prohibit only those broadcasts that are to be commercially 

ponsored. To allow the broadcasting of committee proceedings 
raises some extremely difficult problems. 

1. Since it is impossible or at least impractical to broadcast: all 
Senate proceedings on all subjects, any omission distorts the real 
picture of the legislative process and the day-to- day work of the Sen 
ate. The sensational is emphasized, and the routine, which we all 
know to be the heart of the !egislative process, is forgotten or at least 
aoe covered. 

. Broadcasting not only fails to project the total normal atmos- 
Fi re of the committee pros eedings, it in fact destroys it. In pl ice 
of an atmosphere conduc ive to ¢ alm and deliberation, it creates one 
which encourages and emphasizes differences. In this atmosphere, 
each participant feels he must cling tenaciously to his position, and the 
end purpose of finding a common ground of agreement is infinitely 
postponed. 

3. It encourages and rewards brashness and scene-stealing; the de- 
liberate and reserved Senator is often deprived of an opportunity to 
make his full contribution. 

t. Broadcasting not only raises the question of the violation of the 
right of privacy of a witness, but the fact of the broadcast may have 
an unnatural and frequently a bewildering and terrifying effect on 
the witness. 

Mr. Chairman, I have just come from the hearing of the Banking 
and Currency Committee in which we had Mr. Powell, the dismissed 
head of the Rental Section of the FHA who refused to begin his testi- 
mony until all lights had been turned off, all microphones had been 
turned off, and all cameras had been removed from the vicinity, and 
then he proceeded to claim the fifth amendment. 

5. It opéns the door to abuse of senatorial immunity. 

6. Broadcasting works to the advantage of the party which can, by 
control of committees, frequently determine when and what shall be 
broadcast in the light of what it deems to be politically wise. 

If the broadcasting of committee proceedings is to be continued even 
in view of these difficult problems, it seems extremely unwise to permit 
the commercial sponsors \ip of them with all the potential evils it m: Ly 
bring. The very idea of commercial sponsorship seems to me to be im- 
proper, a threat to the integrity of the Senate. We immediately sub- 
stitute a private interest for what should be preserved as the public 
interest and bring into our process many extraneous and, I believe, 
improper forces and motives. I would like to point out some of these 
— 

The proceedings of the Senate, which I regard as the greatest leg- 
isl: ae body in the world, and maybe I should say which I still regard 
as the greatest legislative body in the world, should not be for sale. 
The dignity of the Senate is sure to suffer. Already we have seen the 
introduction of questionable commercialism in recent Senate hear ings. 

The other day I had the privilege of putting into the record of the 
Senate that part of a column of a national columnist in which he glee- 
fully claimed credit, after 3 weeks of planning, for the program which 
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introduced the ship’s model and got in a 35-second commercial plug 
for a moving picture show during the recent hearings conducted by 
the Committee on Government Operations. I think this only illus- 
trates not only the risk but it illustrates that there always will be men 
smart enough to take advantage of the opportunity to exploit the 
Senate if we provide that opportunity. 

We can expect pressure in this direction to increase. I cannot but 
feel that the sale of Senate proceedings is a prostitution of the legisla- 
tive process. Surely the Founding Fathers would stand aghast. 

2. A subtle but powerful means of influencing legislation will be 
available to those outside the Congress. Legislation with wealthy 
backing could be skillfully propagandized. It is conceivable that in 
the competition for legislative consideration, those measures that 
could command the means to be commercially sponsored could expect 
favored committee action. 

The sponsoring of committee hearings might also be used to in 
fluence a Senator. The initiative could come from either side. An 
ambitious Senator or committee chairman, recognizing the poten- 
tialities of the alliance, might find a sponsor who would benefit from 
a particular investigation or hearing, and might work out the whole 
program in advance. 

Now, of course, this need not be done so obviously that the sponsored 
product is allied to the particular hearing he is sponsoring. ‘There are 
ways and means by which baffles and barriers could be built up, but the 
objec tive could be achieved. 

Under such circumstances the proceedings would undoubtedly be 
planned to spotlight the particular Senator with the desired effect 
on his political ambitions. If the situation were reversed, the sponsor 
with an ax to grind might find an ambitious and pliant Senator, and 
the same kind of a program might be worked out. 

In either case, the results would be the same. The Senator would 
have his spotlight, the sponsor would have his influence. 

The commercial sponsorship of Senate proceedings has another 
danger. It offers a means by which corporate funds can be used for 
political purposes to evade present law. Friendly sponsors can sup- 
ply funds for the big buildup if the eager Senator can work out a 
proper setting for his talents through a Senate hearing in which he 
will participate, or better still, over which he can preside. 

Of equal danger to our work are the possible effects on the hear- 
ings themselves and the Senators who participate in them. New 
motives would inevitably be introduced. We would find it very diffi- 
cult to concentrate on the problems before us, and would constantly 
be under the pressure of extraneous forces. We have during the past 
few years seen many demonstrations of grandstanding and headline 
hunting. These would be multiplied many fold if a talented ambition 
( —_ be sure of a national audience. 

The constant commercial exploitation of committee hearings 
send | directly impede the legislative process. Constant commerce ial 
pressure would have its effect upon us—the Senators. This could only 
result eventually in a lowering of the respect of the people of Americ: 
and the world for the Senate and for our system of Government. 

Therefore, I believe we should act now to prevent these evils. To 
that end I have introduced this resolution to prevent the commercial 
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sponsorship of Senate hearings. This resolution is not designed as a 
gag. The - ople certainly have a right to know what we in ‘Congress 
are doing, but I resent, and this resolution is designed to prevent, com- 
mercialization of Senate business. 

This resolution would limit this rule to the Senate alone. I re- 
spect the right of the House to make its own rules, and I am happy to 
note that somewhat similar legislation has been introduced there. 

Many of my fellow Senators agree with me. Iam happy to report 
that to date the following Senators have indicated a desire to support 
and cosponsor this resolution: Aiken, Anderson, Barrett, Bes all, Bow- 
ring, Bricker, Butler (Nebraska), Butler (Maryland), Byrd, ’Cape- 
hart, Carlson, Case, Chavez, Duff, Flanders, F ulbright, George, Gil- 
lette, Goldwater, Holland, Ives, Johnson (( ‘olorado) 5 Johnston 
(South Carolina), Langer, Mansfield, Martin, Maybank, Mig Pur- 
tell, Sparkman, Stennis, Watkins, Welker, Williams. 

1 welcome their support. Many others have said that they would 
vote for the resolution if it came to the floor. 

I hope that this resolution will not be blanketed in with other legis- 
lation pending before this committee pertaining to the interrogation 
of witnesses and designed to set a pattern for the actual conduct of the 
hearings themselves, but will be separately reported for prompt con- 
sideration by the Senate. 

The Cuarmman. How would you enforce this resolution? Sup- 
pose you have a hearing and somebody came in to plug Wagner’s 
Wagons or something ? 

Senator Bennerr. Well, of course, the resolution suggests that be- 
fore any broadcaster would be permitted to take any pictures of any 
hearing he would have to sign an affirmative agreement with the state- 
ment that the pictures or the live broadcast, if they were permitted, 
will not be commercially sponsored, and if commercially sponsored 
he would be excluded thereafter from further opportunity to broad- 
cast. 

The Cuarrman. There is no way in the world you could prevent in 
a hearing—although they might sign an agreement that they will not 
use this for commercial advertising—if something slips out in a nor- 
malhearing. You cannot prevent that. 

Senator Bennerr. There are two sides to the problem. One is the 
arrangement in advance under which somebody’s beer or somebody’s 
cigarette or somebody’s medicinal preparation undertakes to sponsor 
the hearing or, as an expansion of that same problem, the network 
decides it wants to broadcast the hearing, telecast the hearing, so then 
it goes out over the country seeking sponsors either on a national level 
or ona local level. That is one side. 

The other side, of course, is the situation which produced a plug 
for the movie. That, to me, is a brazen invasion of the dignity of 
the Senate. It is an exploitation, unwarranted, and I think contrary 
to the whole spirit of the Senate in its operations. Perhaps there 
should be some way to punish that kind of thing. Under this bill 
this does not attempt to get at that. I used it simply as an illustra- 
tion that if commercial sponsorship generally is permitted then we 
open the door and invite that kind of “exploitation because the fellow 
can say “Well, it is being bro: adet ast all over the country by so-and-so’s 
= er, and therefore it is fair game if I can get in and sneak a little 
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bit of advantage over the other fellow on the time for which he is 
paying.” 

The CuarrMan. Senator Hayden, do you have any questions? 

Senator Haypen. As I understand the purpose of the resolution, it 
is not to prohibit broadcasting of Senate committee proceedings but 
to make certain that such broadcasting is not sponsored. 

Senator Bennerr. That is right, Senator. 

Senator Haypen. Nevertheless, the arguments that you make 
really condemn all broadcasting. 

Senator Bennerr. That is right. My own personal feeling is that 
we should not expose the operations of Senate committees as such, 
doing their regular job, to television broadcasting with no restriction, 
but I recognize that this is a problem that we had better take a step at 
atime. I recognize that there are many aspects to it that we have 
yet to discover because our experience with it is very limited. 

Senator Haypen. I know from my own correspondence that there 
were people in the United States who assumed that the entire 96 Sena- 
tors were attending the recent hearings 

Senator Bennerr. That is right. 





Senator Haypen. ——and that when those hearings were over the 
Senate was also out of business. Actually only seven Senators con- 


ducted the hearings. 

Senator Bennerr. There is a comment in the paper this morning, 
Senator, indicating that Senator Potter’s constituents are asking what 
he is doing sitting around Washington now that the Senate is out. 
Why doesn’t he come home? 

Senator Haypen. I doubt if there is very much difference between 
broadcasting and the newspaper reporting done in the Senate press 
gallery when it relates to the discord mentioned in your statement: 
“Tt creates one which encourages and emphasizes differences.” It is 
my opinion, based.on considerable experience, that unless it is a fight 
it is not news. 

Senator Bennett. I think the Senator is right. 

Senator Haypen. There are two tendencies that I have observed 
which seem to be accentuated in recent years. One is that it must be 
some kind of controversy to make news. If the reporter cannot 
show that there is a difference of opinion he has not produced a 
story. The other is that a great part of the news is not of what is 
happening but of guesses of what is going to happen. 

Newswriters are much more concerned, as far as the American press 
is concerned, with what my guess and your guess and everybody else’s 
guess is of what will happen in the Senate the next day or the next 
week. As far as the newsmen are concerned, if they can make a good 
guess they are good reporters and if they do not make good guesses 
it is just to bad. 

Senator Bennett. I think that is right, Senator Hayden, but we 
are presented now with a new medium of reporting. The older media 
have their weaknesses. Somehow I hope the American people have 
learned to adjust themselves to those weaknesses. But this new 
medium has almost terrifying powers that we have not learned to cope 
with. There may be occasions, perhaps, though I am not inclined to 
think there are, when the public interest would be served by the 
broadcasting of a Senate hearing. But if that broadcast must be put 
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on the airwaves at the expense of the broadcasting companies them- 
elves, they will be inclined to report the highlights and less inclined 
to drag it out. 

I confidently believe that the late, lamented Army-McCarthy hear- 
ines which lasted for 36 davs would have been over in a week or 10 
days if they had not been broadcast and the broadcasting would have 
ended as it did on the 2 big networks in 4 or 5 days if it had not been 
commercially Spol sored. 

Now, that was a show. Many people enjoyed 

Because I have been the author of this resolution, I am getting let- 
ters, the inference of which is that I am depriving the people of their 
right to enjoy the show they SAW. 

But I think we have got to do something to protect the Senate be- 


ause this gives a complet y false picture. 

Senator Haypen. We now protect the Se nate proper by saying that 
here shall be no spot ph lieasiin of debates. We do not allow pho- 
tographers on the floor or in the galleries, and yet there are continuous 
ppeals to the Committ n Rules and Administrati hat this or 
app o th ymmittee on Kules and Administration that this or 


that occasion be televised or photographs be taken for the press. The 
committee has sternly refused to do that. The only opening now is in 
committee hearings. 

Senator Bennett. That is right. 

Senator Haypen. You have raised a very interesting question that 
is worthy of attention by this committee and I think you are fully 
justified in saying that it deserves independent consideration rather 
than to be scrambled with all the other suggestions which are being 
— at this time. 

nator Bennett. Thank you, Senator. 

T hi ave no further statement to make, Mr. Chairman. 
The CuarrMan. i you for appearing. 

Senator Bennetr. Thank you. 

The CHAIRMAN. We will stand in recess until 10: 30 tomorrow morn- 
Ing in this sami room, 


(Ww hereupon, at 11:12 a. m., the hearing was recessed until 10:30 
, We dnesday, June 30, 1954.) 
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WEDNESDAY, JUNE 30, 1954 


Unitep States SENATE, 
COMMITTEE ON RuLes AND ADMINISTRATION, 
SuBcoMMITTEE ON RUvLEs, 
Washington, D. C. 

The subcommittee met at 10:34 a. m., pursuant to recess, in room 318 
of the Senate Office Building, Senator William E. Jenner (chair- 
man) presiding. 

Present: Senators Jenner and Hayden. 

Also present: Boris S. Berkovitch, counsel to Subcommittee on 

Rules; W. F. Bookwalter, chief clerk of the Committee on Rules and 
Administration; Darrell St. Claire, professional staff member, Com- 
mittee on Rules and Administration; and Judge Robert Morris. 

The Cuairman. The committee will come to order. 

I see Senator Lehman is our first witness this morning. 

Senator Lehman, although it isn’t necessary—it is up to you—do 
you want to be sworn in this hearing? 

Senator LenMan. I am quite willing. 

The CuarrmMan. Do you swear the testimony given in this hearing 
will be the truth, the whole truth, and nothing but the truth, so help 
you God? 

Senator Lenman. I do. 

The Carman. You have presented a statement to the committee? 

Senator Lruman. I beg your pardon. 

The Cuarrman. You have presented your statement to the com- 
mittee ? 

Senator Lenman. I have a statement to present now, and copies 
are at the table. 

The CuarrmMan. You may proceed, Senator. 

Senator Lenman. Thank you very much. 


TESTIMONY OF HON. HERBERT H. LEHMAN, A UNITED STATES 
SENATOR FROM THE STATE OF NEW YORK 


Senator Lenman. In the first place, I want to express my apprecia- 
tion to the chairman and to the members of the committee for the 
privilege that has been given to me to appear before this committee. 

Mr. Chairman, I em here in support of Senate Resolution 256, a 
proposal for a code of fair investigating procedure, of which I am a 
cosponsor and which I helped draft. There is also pending before 
vour committee Senate Concurrent Resolution 64, of which I am also 
a cosponsor along with Senator Morse. In fact, Senate Resolution 
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256 supersedes Senate Concurrent Resolution 64 as far as its sponsors 
are concerned, since Senate Resolution 256 combined what we thought 
were the best elements in Senate Concurrent Resolution 64, as well 
as in a number of other pending resolutions, and also introduced some 
new ideas and notions which the 19 cosponsors of Senate Resolution 256 
developed in the course of a prolonged drafting effort. 

At this point, Mr. Chairman, I should like to introduce into the 
record of these hearings and submit for the consideration of the com- 
mittee a perfected version of Senate Resolution 256—perfected as to 
language and certain technical points which I have not had the oppor- 
tunity to check with the cosponsors of Senate Resolution 256 but 
which I urge upon this committee, should it see fit—as I hope it will— 
to consider reporting out Senate Resolution 256. 

The Cuatmrman. If there is no objection it will be received and made 
part of the record. 

(The revised S. Res. 256, submitted by Senator Lehman, is as fol- 
lows :) 


RESOLUTION 


Whereas investigation of matters of public importance through committee 
hearings is of vital importance to the discharge of the constitutional functions 
of the Senate of the United States; and 

Whereas the investigative power of Senate committees is derived from the 
power of the Congress to inquire into matters of public importance within its 
jurisdiction; and 

Whereas article I, section 5, of the Constitution of the United States provides 
that “Each House may determine the rules of its proceedings”: Therefore be it ° 

Resolved, That the following be, and hereby are, adopted as the Code of Fair 
Committee Procedure of the Senate of the United States in connection with 
all investigations in which committees act as organs of inquiry and investiga- 
tion as distinguished from their general roles in which they discharge normal 
legislative functions, including the holding of normal hearings incident to com- 
mittee business. 


SUBCOM MITTEE, MEETINGS, INVESTIGATIONS, AND REPORTS 


Sec. 2. (a) Subcommittees, as required, shall be appointed by the committee 
chairman, subject to the approval of the majority of the members of the com- 
mittee, and shall ordinarily consist of no less than three members, a proportional 
ratio of whom shall be members of the minority (the designation of the majority 
and minority members of a subcommittee shall be subject to the approval of 
the ‘majority and minority members of the committee respectively in caucus 
assembled). Subcommittees of less than three members may not be designated. 

(b) Committee meetings, other than regular meetings authorized by section 
133 (a) of the Legislative Reorganization Act of 1946 (60 Stat. 887), shall be 
called only upon a minimum of sixteen hours’ written notice to the office of each 
committee member. This provision may be waived by the assent in writing of 
the majority of the members of the committee. 

(c) Committee hearings (whether public or in executive session) and com- 
mittee investigations shall be scheduled and conducted only upon the majority 
vote of those present in a meeting at which a majority of the committee is actu- 
ally present 

(d) A resolution or motion scheduling hearings or ordering a particular in- 
vestigation shall state clearly and with particularity the subject thereof. The 
resolution or motion may be amended only upon majority vote of those present 
na meeting at which a majority of the committee is actually present. 

(e) The chairman or a designated member shall consult with appropriate 
Federal law-enforcement agencies with respect to any phase of an investigation 
which may result in evidence exposing the commission of Federal crimes, and 
the results of such consultation shall be reported to the committee before wit- 
nesses are called to testify therein. 
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(f) No committee report shall be issued unless a draft of such report is 
submitted to the office of each committee member twenty-four hours in advance 
of the meeting at which it is to be considered and is adopted by majority vote 
of those present at a meeting at which a majority is actually present. 

(g) No testimony given in executive session or part or summary thereof shall 
be released or disclosed orally or in writing by a member or employee of the 
Senate without the authorization of the committee by majority vote of those 
present at a meeting at which a majority of members is present. No committee 
or staff report or news release or statement based upon evidence or testimony 
adversely affecting a person shall be released or disclosed by the committee 
or any member orally or in writing unless such evidence or testimony and the 
complete evidence or testimony offered in rebuttal thereof, if any, is published 
prior to or simultaneously with the issuance of the report, or news release, or 
statement. 

(h) The rule as to the secrecy of executive sessions as set forth in subsection 
(g) of this section shall be applicable to Members and employees of the Senate 
for a reasonable period following an executive session until the committee has 
had a reasonable time to conclude the pertinent investigation and hearings 
and to issue a report ; subject, however, to any decision by a committee majority 
for prior release in the manner set forth in subsection (g). 


HEARINGS 


Sec. 3. (a) Witnesses at committee hearings (whether public or in executive 
session) shall have the right to be accompanied by counsel, of their own choosing, 
who may advise witnesses of their rights and make objections, supported by 
brief arguments and legal memoranda, to jurisdiction, to the relevancy of ques- 
tions, and to procedure. 

(b) Rulings on motions or objections shall be made by the Member presiding, 
subject to appeal to the Members present on motion of a Member. 

(c) At least twenty-fours hours prior to his testifying a witness shall be given 
a copy of that portion of the motion or resolution scheduling the hearing stating 
the subject of the hearing ; at the same time he shall be given a statement of the 
subject matters about which he is to be interrogated. 

(d) It is the policy of the Senate that only evidence and testimony which is 
reliable and of probative value be received and considered by a committee. 
The privileged character of communications between clergyman and parishioner, 
doctor and patient, lawyer and client, and husband and wife shall be scrupulously 
observed. 

(e) No testimony shall be taken in executive session unless at least two 
members of the committee are present. 

(f) (i) Every witness shall have the right to make complete and brief answers 
to questions and to make concise explanations of such answers. 

(ii) Every witness who testifies in a hearing shall have a right to make a 
relevant oral statement and to file a relevant sworn written statement which 
shall be made part of the transcript of such hearing. 

(g) A stenographic verbatim transcript shall be made of all committee hear- 
ings. Copies of a transcript, so far as practicable, shall be available for inspec- 
tion or purchase from the official reporter, at regularly prescribed rates, by any 
witness or person mentioned in a public hearing. In the case of testimony taken 
in executive session, any witness shall have the right to inspect and to have 
his counsel inspect the complete transcript of the witness’ own testimony. 


RIGHTS OF PERSONS ADVERSELY AFFECTED BY TESTIMONY 


Sec. 4. (a) A person shall be considered to be adversely affected by evidence 
or testimony of a witness if the committee determines that: (i) The evidence or 
testimony would constitute libel or slander if not presented before a committee 
of the Senate, or (ii) the evidence or testimony charges or imputes crime or 
misconduct or tends to disgrace or otherwise to expose the person to public 
contempt, hatred, or scorn. 

(b) Insofar as practicable, any person whose activities are the subject of 
investigation by the committee, or about whom adverse information is proposed 
to be presented at a public hearing of the committee, shall be fully advised by 
the committee as to the matters into which the committee proposes to inquire 
and the adverse material which is proposed to be presented. Insofar as practi- 
cable, all material reflecting adversely on the character or reputation of any 
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d is proposed to be presented at a public hearing of the committee 
! eviewed in ex tive session to determine its reliability and pro- 
e Value and sh not be presented at a public hearing except pursuant to a 
vote of those prese a meeting at Which a majority of the committee 
i i J) p t ( L. 

If a person is adversely affected by evidence or testimony given in a public 
tha erson sl e the right: (i) To appear and testify or file a 
vor itten statement is own behal (ii) to have the adverse witness 
lled upon application made thin thirty days after introduction of such 
dence o1 e termination of the adverse witness’ testimony; (iii) to be rep- 
esented by counsel (as in (2) (b) hereof); (iv) to cross-examine (in person 
by counsel) such adverse witness; and (v) subject to the discretion of the 
obtain the issuance by the committee of subpenas for witnesses, 
ind other evidence in his behalf. Such opportunity for rebuttal 
I forded pi tly and, so far as practicable, such hearing shall be con- 
the same ] e and under the same circumstances as the hearing at 

I t cs VW is | ‘ el l 
Cross-examination shall be limited to one hour for each witness, unless the 


minittee by majority vote extends the time for each witness or group of wit- 








(d) If person is adversely affected by evidence or testimony given in execu- 
tive s or b terial in the committee files or records, and if public re- 
eas h evidence, testimony, or material is contemplated, such person shall 
have, prior to the public release of such evidence or testimony or material or 

ny dis sure of or comment upon it by members of the committee or committee 
aff or taking of similar evidence or testimony in a public hearing, the rights 
nferred by i (c) hereof and the right to inspect at least as much 
the evice of the adverse witness or material as will be made 
public or the ic hearing 

e) At i ember of the press who testifies in his professional 

ci ho es testimony before the committee in an open hearing which 
reflects adve1 y on the character or reputation of another person may be 
| ed by the committee t close his sources of information, unless to do 
would endanger the national security, in the opinion of the majority of the 

1 Tes 


Sec. 5. A subpena shall be issued by the chairman of a committee only upon 


ten notice to a members of the committee with a statement as to the 
e witness or material and the relevancy of the desired testimony 
d ments to the investigation or hearing already authorized. Upon the re- 


of any member of the committee the question of whether a subpena shall 
I force if already issued shall be decided by majority vote. 





COMMITTEE STAFF 


Sec. 6. The composition and selection of, and changes in, the professional and 
lerical staff of a committee shall be subject to the vote of a majority of the 


embers of the committee. 
rELEVISION AND OTHER MEANS OF COMMUNICATION AND REPORTING 


Sec. 7. (a) Subject to the physical limitations of the hearing room and con- 
sideration of the physical comfort of committee members, staff, and witnesses, 

jual access for coverage of the hearings shall be provided to the various means 
of communications, including newspapers, Magazines, radio, newsreels, and 
television. It shall be the duty of the c 1ittee chairman to see that the various 
communication devices and instruments do not unreasonably distract, harass, 
or confuse the witness and interfere with his presentation. 

(b) No witness shall be televised, filmed, or photographed during the hearing 
if he objects on the ground of distraction, harassment, or physical handicap. 






( 


SUPERVISION, APPEALS, AND ENFORCEMENT 


Sec. 8. The application of this code shall be supervised in the Senate by the 
presiding officer of the Senate and four members selected by the Senate (not 
more than two of whom shall be of the same party), who shall have authority 
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(1) to receive and investigate complaints of alleged violations of this code filed 


by persons Claiming to be aggrieved or by members; (2) to advise committee 
chairmen of their conclusions and their suggestions; and (3) to present their 
findings to the Senate, with such recommendations for remedial and disciplinary 
action, if any, they deem appropriate. 


DEFINITIONS 


Sec. 9. As use din this resolution: 

“Committee” means any standing, select, or special committee of the Senate 
(except the majority and minority policy committees) and any subcommittee of 
the foregoing. 

“Person” includes an individual, partnership, trust, estate, association, cor 
poration, or society. 

Senator Leman. Mr. Chairman, you have already had 2 days of 
hearings - 

The Cuatrman. Just a moment. Senator Hayden would like to 
see a copy of that. 

You may proceed. 

Senator Lenuman. Mr. Chairman, you have already had 2 days of 
hearings on the subject of rules of fair procedure for investigating 
committees. As I understand it, you will have quite a few more days 
of such hearings. This subject has struck a veritable gusher of public 
interest. The developments of the past 2 years in regard to com- 
mittee investigations has inspired in the general public, as well : 
among legal experts and students of the congressional writer a 
deep and unshakable conviction that there must be enacted—and 
there must be enacted immediately—a uniform, mandatory set of 
rules, governing the conduct of investigating committees, and de- 
fining the rights of all parties in interest, including: 

(1) The rights of the chairmen of committees; 

(2) The rights of the members of committees; 

(3) The rights of witnesses appearing before committees; and 

(4) The rights of individuals and institutions adversely mentioned 
in committee hearings. 

There is also in question the right of the public to observe com- 
mittee proceedings, through television and otherwise; and, finally, 
and above all, the right of the committees of Congress to conduct 
investigations. 

Mr. Chairman, there was a certain member of the Senate who rose 
to national prominence through his chairmanship of an investigating 
committee—not an unusual phenomenon. This particular Senator 
whom I have in mind headed a committee which conducted a series 
of investigations which certainly rank among the most useful in 
recent times. 

When that Senator retired from the Senate and gave up his chair- 
manship of that investigating committee, he said: 

In my opinion, the power of investigating is one of the most important powers 
of Congress. The manner in which that power is exercised will determine the 
position and prestige of the Congress in the future. 

That fairly well-known quotation is from the then Senator from 
Missouri, Harry S. Truman, who stepped from the chairmanship of 
the Truman committee into the vice presidency of the United States, 
and then into the White House itself. 

Harry Truman—and I have been praying for his speedy and com- 
plete recovery from his present illness, as I am sure all of us, regard- 
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less of party, are doing—knew the vast extent of congressional in- 
vestigating power, and of its uncharted limits. He knew that to 
abuse that power was to run that terrible danger which abuse of 
power always brings—reaction and consequent restriction of any, in- 
cluding the beneficial, use of that power. 

As of today, in my judgment, the abuse of the investigating power 
by certain committees and certain committee chairmen—not only 
over the past 2 years but over the past 20 years—has now resulted in 
. reaction which may, unless we act quickly and wisely, result in a 
complete paralysis of the vital investigating power of Congress. It 
can result in a lasting damage to the whole legislative process. Al- 
ready, Mr. Chairman, in my judgment, the prestige of Congress, in 
the Nation and in the world, has suffered blows from which we will 
not easily nor soon recover. 

The investigating power of Congress, and the complaints concern- 
ing its abuse, are by no means new. Both have a long history. 

The first congressional investigation took place in 1792, 162 years 
ago. It was an inquiry seeking to fix responsibility for the defeat 
of the forces of Gen. Arthur St. Clair by the Indians of Ohio. E 
the same year Congress undertook to inquire into Alexander Hamil- 
ton’s financial affairs. In 1818 there was an investigation into the 
conduct of the Seminole War in Florida. 

Since the founding of the Republic there have been about 600 dif- 
ferent committee investigations. The great majority of these have 
been during the last 30 years, although congressional investigations 
were not lacking either in number or sensationalism in the years fol- 
lowing the Civil War—during the administration of President 
Ulysses S. Grant. 

The power to investigate, in pursuit of legislative ends, has long 
been established as one of the fundamental powers of Congress. We 
certainly recognize it today as one of the most essential. 

But the power to investigate in order to obtain the information on 
the basis of which to legislate has been expanded, from time to time, 
to inquire just for the sake of inquiring—to arouse public opinion, 
and, in very recent years, to expose. 

The legal justification and constitutional basis for the power to 
investigate for the purpose of exposing, and for no other purpose, is 
not so well established. Indeed, some legal experts question that 
authority and that power; but I am not an expert nor a constitutional 
authority. I would not wish to argue the point. 

As far as I am concerned, as a member of the Senate, I would like 
to see the Congress have, enjoy, and wisely use a broad range of in- 
vestigative power. I hope that power is never hedged in by rigid 
judicial restrictions; but that can happen, according to constitutional 
experts, and it is the most likely to happen if Congress abuses its 
power and puts to the legal test the extremes of its investigating 
power. 

Mr. Telford Taylor, who is an outstanding expert and authority 
on the legal aspects of congressional investigations, has described 
what he calls the “illusion of investigative omnipotence.” I com- 
mend a study of this thesis, which is to be found in the winter 1954 
issue of the Notre Dame Law Review, to the members of this com- 
mittee, and to the Members of Congress generally. Mr. Taylor pre- 
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dicts that the courts may one day establish some very clear limits on 
the exercise of the investigating power. 

I, myself, would rather see the Congress, by the exercise of jurisdic- 
tional restraint, and by the promulgation of : aroeepe iate rules, such as 
are now being considered by this committee, establish its own metes 
and bounds, and thus avoid the establishment by court edict, of limits 
on our investigating power. 

Now, when I speak about the investigating power, I am not re- 
ferring to our individual or collective power to inquire, but rather 
to the power to compel testimony, to require the presence of witnesses 
and records, and to punish those who decline to attend upon our in- 
quiries, to answer proper questions and to produce records upon our 
proper order. 

The Cuatrman. At this point, Senator, may I interrupt? 

I want to instruct our staff to get the article referred to from the 
Notre Dame Law Review by Telford Taylor. 

Senator Lenman. Thank you. 

The Cuamrman. You may proceed. 

Senator Lenman. That is a power which Senate investigating com- 
mittees did not have until 1859, although the House had it as far back 
as 1827. Our early statesmen were not so sure that this power should 
be vested in committees at all, and when the rule granting this power 
to House committees was voted on by that body it was passed by 102 
to 88, after a very warm debate. 

I have cited, Mr. Chairman and members of the committee, this 
historical background of the power to compel testimony because we, 
today, are inclined to take it for granted, as an inseparable part of 
the committee function. During a long period of our history, congres- 
sional committees did not have this power. Today we should be sober 
and judicious in our use of it. 

Originally the power of congressional committees to investigate 
was conceived solely as the power to inquire into the conduct of the 
executive branch of government and of the qualifications and conduct 
of Members of Congress. In regard to investigating the executive 
branch of government, the investigating power was conceived as an- 
other check and balance against possible usurpation or misuse of power 
on the part of the executive. 

We have, until today, steadily extended and expanded the limits 
and the concept of the investigating power. Today no one remem- 
bers or knows what the limits are. The concept of its meaning and 
purpose has experienced a tremendous inflation. 

And here is the rub and the problem : The zeal of congressional com- 
mittees to investigate has collided with the rights of the people, as set 
forth in the Bill of Rights of the Constitution. When that Bill of 
Rights was drafted and fixed into our Constitution, I doubt that its 
drafters anticipated the necessity of protecting the rights of the people 
against congressional investigators. 

There are many prohibitions in the Constitution against the passage 
of legislation restricting the rights of the people. 

“Congress shall pass no law * * *” says the Constitution, time and 
time again, but nowhere does the Constitution specifically protect. the 
people against the encroachments of congressional investigating com- 
mittees. It was not anticipated that congressional investigating com- 
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mittees would collide with and threaten the rights of the people —the 
individual rights of individu l al Cc tizens. 

There are, however, many individual rights which, certainly by clear 
implication, may not be violated even by congressional investigating 
committees, although those r aa have, in fact, been grossly v iolated 
by such committees in the recent past. ; 

“Now the question is: Are we eoing to wait until the Supreme Court 

finds it necessary to step in and protect the rights of the people, or are 
we going to discipline ourselves and establish rules which will fully 
ind adequi ite ly protect the right s of individuals called before congres- 
sional investigati ng committees, individuals who are adversely af- 
fected, in their lives, liberty, and pursuit of happiness, by such con- 
eressional committees ? 

Now, when I speak of the rights which have been and are being 
violated by congressional investigating committees, I am referring 
to all kinds of rights, some exp slicit in our Constitution and some 
implicit in our legal traditions. 

I would list, among these rights, the following 

(1) The right of privacy—the right to be secure against unreason- 
able intrusions, search, and seizure; 

(2) The right of a free anh ss, free from restraint or intimidation; 

(3) The rights of free petition, assembly, and association; 

(4) The right to speak freely without fear of punishment or legal 
restraint ; 

(5) The right to hold priv: ite opil nions—poli tical, economic, or 
religious—without staat intrusion or any punishment, by law, or by 
agents of Government, direct or indirect; 

(6) The right to have one’s reputation safeguarded against libel 

id slander: 

(7) The right to be considered innocent until proved guilty; 

(8) The right, when on trial, to be represented by counsel of one’s 
own choosing; and when in the position of a defendant, to have all 
the protections which our laws and legal traditions have erected to 
assure fair play, and an equalization of the power of the individual 
against the power of Government. 

I say that all these rights, in greater or lesser measure, have been 
violated by one or another, or several congressional investigating 
committees, on one or more occasions. Some of these rights have been 
repeatedly, insistently, and flagrantly violated. 

It was the chairman of the House Un-American Activities Com- 
mittee who, in 1948, told a protesting witness who was demanding 
certain rights: 


} 
la 


The rights you have are the rights given you by this committee. We will 
determine what rights you have got and what rights you have not got before 
this committee. 

Mr. Chairman, that statement, on sober reflection and evaluation, is 
a deeply shocking one; but it is tragically true. It is shocking to 
think that any American citizen, regardless of who he is, can be 
haled before a congressional committee, placed under oath, knowing 
that any answer that he might make to a question can lead to a charge 
of perjury or any question he might refuse to answer to a charge of 
contempt, and be told that he has only such rights, to protect himself, 
as the committee itself might choose to give him. 
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That, to my mind, is a police state, not a democracy, not a land 
devoted to the ideal of freedom for the individual, and of equality, 
under law, for every individual. 

But what the chairman of the Un-American Activities Committee 
said in 1948, is, for all practical purposes, unfortunately true. There 
are no clear and uniform and generally recognized rights assured to 
individuals who appear before congressional investigating committees. 

I am aware that some committees have rules of their own. I am 
aware, for instance, of the rules of the Internal Security Subcommit- 
tee, headed by you, Senator Jenner. Those rules are not only better 
than none but better than most; yet, in my judgment, they fall short 
of the mark of adequacy in protecting the rights of the people. 

Moreover, Mr. Chairman, I am sure that you recognize as a matter 
of legal principle, that rules, to be fair, must be uniform. The same 
fundamental rules must apply to the Internal Security Subcommittee, 
to the McCarthy committee and to every other committee and sub- 
committee of the Senate when it undert: akes to conduct an investig 
tion and exercises its power to compel testimony. 

Mr. Chairman, as we all know, the courts of our land have the 
authority to declare invalid and unconstitutional laws enacted by us 
when they violate the basic rights of the people. I am sure the courts 
can and will also act, in the end, to curb investigations conducted by us, 
if we continue to violate the rights of the people. 

It is a fact that members of the press have been called before in- 
vestigating committees in an attempt to intimidate and to smear them. 
This is a violation of the freedom of the press. 

It is a fact that individuals have been served with subpenas and 
ordered to be present on a day oe at a place certain, without set- 
ting forth the subject of the inquiry or the specific matters on which 
they are to be required to testify. 

It is a fact that subpenas have been used by investigating commit- 
tees as substitutes for warrants of arrest, to compel the presence of 
individuals, and to subject them to third-degree interrogation, not 
by committee members but by committee employees, not in open or 
even executive hearings but in the offices of the committee employees. 

It is a fact that witnesses have been publicly accused, without proof, 
of the most heinous offenses, including treason, without any kind of 
presentment or the submission of evidence, but merely on the basis of 
the personal judgment or prejudice of the committee chairman or 
individual ebiatiien members. 

It is a fact that numerous individuals have been irreparably dam- 
aged in their reputations, have lost their jobs, and have suffered un- 
told physical and mental hardship, as a result of unsubstantiated 
charges made in the course of committee investigations. 

It is a fact that American citizens have been called before com- 
mittees, both in executive and in public session, and subjected to trial 
by ordeal, with all the weight and power of Congress arrayed on one 
side, while the witness has had none of the protections or safeguards 
to which he would be entitled in a court of law. 

I could go on and on, Mr. Chairman. There is no need of it. You 


are going to have many. witnesses before you. I do not need to make 
the whole case. 
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I am aware, Mr. Chairman, that investigating committee hearings 
are not and cannot be court proceedings. Congressional committees 
cannot transform themselves into judic ial bodies. There are no ad- 
versary parties in a congressional hearing, even though some investi- 
gating committees do characterize some witnesses as hostile and 
others as friendly. Ido not know what that means. 

Congressional committees, by their very nature, lack the judicial 
temperament and the judicial soul. 

But we can and must establish rules which give witnesses appearing 
before congressional investigating committees an equiv: alent protec- 
tion to that which defendants and witnesses receive in court, the 
assurance of fair play and of uniform treatment. 

We can protect the reputation of citizens appearing before con- 
gressional committees, and insure against unjustified defamation and 
disgrace, by assuring every witness his right to present his side of 
the story. 

We can and must permit the witness to have the advice and assist- 
ance of counsel of his own choosing, to help protect his rights and his 
reputation. 

We can permit a witness, against whom adverse evidence has been 
submitted, to cross-examine those who make the charges, and to com- 
pel the attendance of other witnesses who can help refute the charges 
and allegations made. 

You may be interested to know that in past years the right of cross- 
examination was frequently granted to witnesses before congressional 
investigating committees when charges were made against such wit- 
nesses. In the Teapot Dome hearings before a Senate investigating 
committee, counsel for Attorney General Harry Dougherty conducted 
an active cross-examination of those who made the charges of bribery 
and malfeasance against Harding’s Attorney General. 

I am told that there have been many other instances preceding the 
present era. 

Finally, Mr. Chairman, we must insure that congressional investi- 
gating and congressional investigation committees are democ ratically 
conducted, with full power and full responsibility reposing in the 
committee or subcommittee as a whole, not solely in the chairman. 
The committee members must be given assurance of full participation 
in all decisions, and charged with a proportionate share of the respon- 
sibility for those decisions. 

All the rights and protections which I have enumerated and many 
others are contained in Senate Resolution 256, which is pending 
before you, and of which I am cosponsor. 

I will not undertake today to justify all its provisions. I believe 
that every aspect of this resolution will be covered in the course of 
these hearings by one or another of the many witnesses who will 
appear before you. I will be glad, of course, to answer any questions 
which you may have concerning this resolution which I believe is the 
~ of those which have been introduced. 

I call your attention, for instance, and very briefly, to section 8 
which provides for a means of supervision and enforcement of the 
rules therein provided. In my judgment, this is an essential part of 
any effective set of rules. 

Nor should this responsibiljty be placed in any standing commit- 
tee which, itself, conducts investigations. The enforcement group 
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should be a group of Senators democratically chosen to discharge this 
function, and newly elected in each new Congress. Only in this way 
will it have the-prestige and the authority necessary for its high 
purposes. 

I believe, Mr. Chairman, that we should conduct our investigations 
as openly as possible. There should be no one-man subcommittees. 
There should be as few executive sessions as possible, consistent with 
the need to safeguard the rights and reputations of witnesses com- 
pelled to appear before such committees, and consistent with the 
requirements of national security. 

In general, I subscribe to that now-forgotten slogan of the presi- 
dentis a ampaign of 1872: “Open doors, less whitewash, and more 
faniauting,? 

My purpose, a Chairman, is to protect the investigative powers 
of Congress. I do not wish to see that power misused, abused, or 
discredited. 

In my State, back in 1907, we passed a law known as the Moreland 
Commission Act. Many kinds of investigations can be better con- 
ducted by such a commission than by a legisls ative committee, in my 
judgment. Occasionally, of course, we do get a whitewash. 

But there are some invstigations, urgent and essential ones, which 
only a congressional committee can adequately conduct. Let us have 
that ability and that authority. Let us protect ourselves against our- 
selves. Let us approve Senate Resolution 256, a set of rules of fair 
play designed to facilitate and not to obstruct the power of congres- 
sional investigation. 

The Cuarrman. Senator Hayden, do you have any questions to ask 
Senator Lehman ? 

Senator Haypren. I want to compliment the Senator from New 
York for a very clear-cut statement. I have had only a brief period 
in which to examine the differences between the resolution as intro- 
duced and his suggested changes. I would like to ask a few questions 
about the resolution itself. 

In the beginning of the resolution, in section 1, is the statement : 

* * * in which committees act as organs of inquiry and investigation as dis- 
tinguished from their roles in which they discharge normal legislative functions. 

It seems to me to be very difficult to determine when the committee 
would step from one role to the other. There is no question at all 
about committees having authority to make investigations with re- 
spect to legislation. Neither is there any question about the author- 
ity of the Committee on Appropriations and the Committee on Gov- 
ernment Operations, to follow any dollar appropriated to determine 
whether it has been properly expended. 

I do not quite comprehend the meaning of the section when an at- 
tempt is made to distinguish the difference between a committee 
investigation for normal “legislative purposes or when a committee 
becomes an organ of inquiry and investigation. pe: 

Senator Lenman. These rules, Senator, are just for investigations. 

Now, I realize, of course, that congressional committees have many 
other functions that do not relate to investigations. Tor instance, 
every committee holds hearings on certain proposed legislation. 
Those would not be covered by these rules of fair procedure. 
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Every committee, of course, has rules both for executive session and 
public session with regard to the consideration of bilJs prior to report- 
ing to the Congress of the United States. Those would not be covered 
by this proposed resolution. 

Senator Haypven. Here is a situation that we have before us today: 
The Committee on Ban king and Currency is consi idering certain 
charges made concerning maladministration in the Government hous- 
ing program. If the investigation discloses that the existing law has 
been weak in some aspects, certainly the committee is also investigat- 
ing whether the law should be changed. The two dovetail, and I am 
somewhat fearful about placing in the rules any indication that there 
is a difference between investigations for ar purpose whatsoever. 

Senator Lenman. I realize we are having those investigations, and 
I think those to which you have referred should be covered by this 
code. ; 

Now, take, for example, that housing investigation to which you 
referred, which is being carried on by the Banking and Currency Com- 
mitte, of which I am a member: We are proceeding on that investiga- 
tion without any rules whatsoever. I have suggested that we draft 
rules of procedure which would embody a great many of the sugges- 
tions contained in this resolution. 

I expressed the hope that this resolution or some similar resolution 
making the practice uniform would be enacted by Congress, passed by 
Congress, at a very early date, but pending that time I felt that we 
should have a uniform code of procedures in that committee covering 
this particular investigation, which is a proper investigation, in my 
— but we have not done that. 

, today I want to emphasize the fact we are proceeding without 
any piles of procedure. 

Now, I do not want to in any way, by implication, reflect on the very 
distinguished chairman of that committee, Senator Capehart. I am 
sure it would be his desire to conduct those hearings in an entirely fair 
way, but nonetheless we have no rules of procedure whatsoever, no 
guide which we can follow. 

Senator Haypen. It is probably true that had the law been properly 
drawn in the first place these frauds which are being investigated 
could not have occurred. Therefore, the law should be changed, and 
the committee has a double purpose. It is exposing corruption; at 
the same time it is laying the foundation to assure that any future acts 
of Congress which come within the jurisdiction of the committee are 
carefully drawn and include proper safeguards. 

Senator Leuman. Well, I realize there may be some twilight zone 
between the two kinds of investigation, but I think that can be de- 
fined in 99 out of 100 cases very re adily. 

Senator Haypen. In subsection (e) of section 2: 

The chairman or a member shall consult with appropriate Federal law- 
enforcement agencies with respect to any phase of an investigation which may 
result in evidence exposing the commission of Federal crimes. 

To allow committee members to make individual contracts seems 
questionable in view of the desire to keep hearings cohesive among 
the members. 

It is provisions in the resolution of this nature that disturb me. 
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Senator Lenman. I think the resolution which has now been sub- 
mitted and which does contain some amendments refers to it as a des- 
ignated member, not any member. 

Senator Haypen. That is an improvement. 

Senator Lenman. That was not in the original resolution which 
was submitted. 

Senator Haypen. Then there is this sentence on page 4 of the 
resolution: 

No committee or staff report or news release or statement based upon evidence 
or testimony adversely affecting a person shall be released or disclosed by the 
committee or any member orally or in writing unless such evidence or testi- 
mony and the complete evidence or testimony offered in rebuttal thereto, if 
any, is published prior to or simultaneously with the issuance of the report, or 
news release, or stutement. 

It would seem to me that this provision is desirable, but it could be 
abused. In an investigation involving the affairs of many persons, 
such rebuttal testimony supposedly would have to be forthcoming, but 
if any of it were withheld purposely, it might complicate the release 
of the report. I do not know just how to work out a detail of this 
kind. 

Senator LrenMan. This resolution is an effort to stop what I think 
is a very, very bad practice that has grown up, grown up even in the 
5 years I have been in Congress, that hearings are held and then there 
is some statement made by the chairman or other member of the com- 
mittee with regard to what has been testified to without giving the 
witness a chance to refute that and rebut that testimony before publi- 
cation, directly or indirectly, has been made. 

[ think it is a very, very serious thing. 

There have been many instances which I cannot enumerate at this 
time, but which I think we are all familiar with, where the statements 
have been made which, in themselves, blacken or damage the reputa- 
tion of a witness, without the witness having had any opportunity to 
rebut or refute that testimony, or even in many cases to have been 
heard by the committee, by the full committee. 

Senator Haypen. Again there is the question of relevancy: 

Witnesses at committee hearings (whether public or in executive session) 
shall have the right to be accompanied by counsel, of their own choosing, who 
shall have the right to advise witnesses of their rights and to make brief objec- 
tions to the relevancy of questions and to procedure. 

Counsel for a witness appearing before a committee can now advise 
him as to how he should answer concerning the relevancy of a ques- 
tion, but counsel is not allowed to make personal objection on any 
grounds to the committee or to question the procedure of the com- 
mittee. 

This proposal would give lawyers courtroom rights, which they 
have not had and, until the recent McC arthy- Army hearings, have 
not exercised. However, you state this was done in the case of Harry 
Dougherty. 

Senator LeuMman. So I am advised; yes. 

What I mean is this: At the present time, while a witness can have 
his counsel there, the counsel is not permitted to advise him or to 
instruct him with regard to the law and is not given an opportunity, 
either personally or through the witness on his advi ice, to make objec- 
tion to the relevancy of testimony that has been presented or ques- 
tions that are asked. 
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Senator Haypen. That is all, Mr. Chairman. 

The Carman. Senator Lehman, I noticed in the last page of your 
statement, about the middle of the page, you made this reference: 

There should be as few executive sessions as possible, consistent with the need 
to safeguard the rights and reputations of witnesses compelled to appear before 
such committees, and consistent with the requirements of national security. 

I just wanted to state that in the operation of the Senate Internal 
Sec urity Subcommittee we rely heavily upon the executive session to 
do the very thing that you say you want done, to safeguard the rights 
and reputations of witnesses, therefore we have many more executive 
sessions than we do public sessions; and you can have these witnesses 
come into an executive, private session, and in that w ay the committee 
is able to cull out irresponsible witnesses and irresponsible statements 
by witnesses where it would not have the chance if it did not resort 
to the executive method of screening the evidence and testimony 
before ever coming to the public with it. 

In that way, you safeguard rights and protect a lot of innocent 
people; and in the operation of our committee I would say, just guess- 
ing roughly, we have probably 2 or 3 times as many witnesses in 
executive session as we do in open session. 

Senator Leaman. Mr. Chairman, while I am not familiar with the 
rules of your committee, I have been told, and I stated that in my 
testimony, that in the main and on the whole they are better than most 
procedures that are being followed. 

Now, I made two conditions here, two reservations: 

First, if these private hearings are held for the purpose of protect- 
ing the witness in a bona fide wy, of course, I have no objection to 
that; I think that is sound. 

If, on the other hand, they are for the purpose of protecting the 
security of the United States, and I can very well understand that 
situation where it may arise, in which that would be a very potent 
factor, I also have no objection. 

What I am referring to is that in so many instances executive 
sessions have been held, nobody knows what the testimony has been, 
and yet, immediately, at the conclusion of the executive session, the 
chairman or maybe some other member of the committee comes out 
and tells the press what conclusion he has reached as a result of the 
testimony; and I think that is extremely 

The Cruairman. In other words, that is what we call leaks. 

In other words, an executive session should be an executive session, 
and what you are objecting to is what comes out of the executive 
sessions in the way of leaks? 

Senator Lenman. I think nothing should come out of executive 
sessions. 

The CuatrmMan. But how are you going to police that situation ? 

How are you going to control leaks ? 

Senator Leman. If you have fair rules, mandatory fair code of 
procedure, policed by the Senate itself, through a committee appointed 
by t the Vice President of the United States and chairmanned by the 
Vice President of the United States, with 4 other members chosen by 
the Senate itself, 2 of each party, then I think there is a guide. I 
think there is a yardstick by which a conclusion can be reached as to 
whether the rules of fair play and the rules of the Senate have been 
breached. 
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I don’t say it can be done in every case, but it certainly gives an 
opportunity of taking action against a Member who has breached 
those rules. 

The Cuarrman. Take, for example, one of these executive sessions 
you referred to; suppose a Senator comes out of an executive session 
and quietly and unbeknown to anyone tells some columnist what has 
transpired in this executive session. How are you going to discipline 
that person ? 

Senator Lenman. I think if you can prove the case—and I think in 
many instances you can prove the case—that man should be censured 
by the Senate for breaching the rules which the Senate, itself, has 
adopted. 

The CuatrMan. Another question I would like to have your opinion 
on is: Who should decide when a person is adversely affected? In 
other words, how are you going to determine who should decide that! 

Senator Lenman. Well, I think the committee can decide that, and 
I think in most cases it won’t be too difficult to decide whether a man 
is adversely affected. 

The Cuatrman. Thank you. 

Do you have any further questions, Senator Hayden ? 

Senator Haypen. In connection with that last question, complaint 
has been made on occasion concerning the statements of a committee 
member, not a witness before the committee, adversely affecting an- 
other person. Under the provision you have in the resolution, would 
the witness have a right to question a Senator, demand his sources and 
call other witnesses in rebuttal if he disagrees with the Senator’s 
statement ? 

Senator Lenman., I think he should have that right, if the charge 
is made by the Senator. I think so; yes. 

The CHatrMan. Mr. Berkovitch has a question. 

Mr. Berkovircn. Senator, you have made a number of criticisms 
directed to violations of the rights of witnesses who have appeared 
before these committees, and I think it would be very helpful to the 
committee and to the staff if you can cite some specific examples. We 
‘an then look into these cases and perhaps use them as an aid in 
formulating some fair code of procedure, perhaps very much like the 
resolution you appear to favor. If we have these actual examples we 
will be able to arrive at some rules which fit specific cases and are 
practical of implementation. 

Do I make that clear, Senator ? 

Senator Lenman. Yes; it is perfectly clear to me. For instance 
there have been countless cases where people of prominence have been 
charged, either actually or by inference and implication, and infer- 
ence and implication sometimes is more dangerous than actual 
charges, with subversion, disloyalty, corruption, in some cases. 

I think if you will go back in the press you will find the record is a 
very voluminous one, but I would be very glad indeed to give you 
some cases which have occurred to me, and I want to make it clear 
this list which I am going to give you is by no means even approxima- 
tely an all-inclusive list. It can’t be, but there have been a number of 
cases where disloyalty, corruption, even treason have been implied. 

I mention, for instance, the case of Annie Lee Moss. I think you 
are familiar with that. It certainly was a very definite implication, 
if not a charge, that she was a treasonable person. 

49144—54—-pt. 25 
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I think of the case of Bishop Oxnam, where unfounded charges 
were released by a committee of ¢ ‘ongress—I believe it was the Un- 
American Activities Committee—long before he was given a chance to 
reply or to clear himself, and then he submitted to an extremely long 
session in order to clear hims elf. 

I think there is the case of Edward Condon—— 

Senator Hayprex. | beg your pardon, Senator. 

Senator LeumMan. Edward Condon, of the Bureau of Standards, 
where also there was a report released by the Un-American Activities 
Committee, which I understand was based on garbled information, 
and which ] also understand Was later corrected by the Ir BI Director, 
Mr. Hoover, and he had to wait a year and a half before he had a 
hearing before the committee itself. 

There was the case of Dorothy Kenyon, Judge Dorothy Kenyon, in 
New York, one of the first witnesses smeared by the Mc¢ ‘arthy com- 
mitee, and then later she was cleared; but the damage was done. ‘The 
press, radio, carried her name. F inally, after considerable lapse of 
time, she was given an opportunity to appear before the McCarthy 
committee. That was several years ago, and she was cleared. 

There is the case of Dr. Channing Tobias, who was also by implica- 
tion charged with questionable, if not treasonable, practices. 

Then there was the case of Mr. Fred Fisher—you know what hap- 
pened at the McCarthy hearing—a young lawyer, member of Counsel 
Welch’s law firm, whose name was brought up and charged by Senator 
McCarthy during the Army-McCarthy hearings merely because he at 
one time, 8 or 10 years ago, had been a member of the Lawyers’ 
Guild. The man had no opportunity of clearing himself. His name 
was besmirched, and things of that sort should not happen. 

There was the case of High Commissioner James Conant, who was 
charged with Communist affinities. 

Then there was the case of James Wechsler, the editor of the Post, 
accused of still being a Communist, in spite of a long anti-Com- 
munist record, and his name is besmirched. 

There is the case of Mrs. Eugene Meyer, of Washington—I think 
you are familiar with that case—who was definitely charged with 
being a Communist or having Communist affiliations. She was later 
cleared of the charge, but the damage was already done. Mrs. Meyer 
was a woman of such integrity and loyalty she was not seriously 
injured, but if she had been a lesser person she would have been. 

Those people are just a few of the cases which are a matter of record. 
I think they are enough, however, to be typical of what I have in mind 
and what I think a great m: iny of the people — 

The Cuamman. I want to direct the staff now to go into these cases 
cited and to do the research on them and find out what the conditions 
and the circumstances were, for the benefit of this committee. 

Senator, if there is any— 

Senator Leuman. May I say one other thing? 

The Carman. You may. 

Senator Lenman, Only last year the chairman of the House Un- 
American Activities Committee issued a subpena to a former Presi- 
dent of the United States. That was issued on the responsibility of 
the chairman alone. The full committee h: ad no way of controlling 
the issuance of the subpena or of withdrawing it after it had been 
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issued, even though there was general agreement that a serious mis- 
take had been made in attempting to subpena the former President. 

There is another very flagrant and, I think, dramatic instance 
where a committee chairman, on his own responsibility, takes action 
for the issuance of subpenas, or in another way. I think it is a matter 
of record that during the recent MeCarthy-Army hearings it came 
to light in the evidence that the chairman of the Permanent Investi- 
gating Subcommittee had issued a verbal subpena to the Secretary of 
the Army over the phone. I am sure there is not the slightest validity 
in law for such a move, but here again we have an example of the loose- 
ness with which subpenas have been issued. 

The CHarrMan. If there are no further questions, Senator, we 
thank you for appearing here this morning and testifying on this 
all-important subject. 

Senator Lenman. Thank you very much, and I thank you for the 
courtesy of my reception and for the opportunity of appearing. 

The Carman. Senator Monroney, will you come forward, please ? 

Senator, you have any objection to being sworn ? 

Senator Monronry. I do not. 

The CHarrMan. Do you swear the testimony given in this hearing 
will be the truth, the whole truth, and nothing but the truth, so help 
you God? 

Senator Monroney. I do. 

The CHatrMan. Have you submitted a statement? 

Senator Monroney. I haven’t had a chance to submit it. I would 
like permission to submit a statement and to proceed, if I may, to 
outline my ideas on the matter pending before the committee for the 
reform or improvement of ccngressional investigating techniques. 

The CuarrMan. Senator, the reason I asked that question is because, 
you see, that is a rule of the Reorganization Act, that a witness is 
supposed to submit a statement be fore t estifying. We are working on 
a code of fair procedure, and here we don’t even live up to what rules 
we do have. 

Senator Monroney. I can appreciate that. 

The CuarrMan. You may go right ahead, because you are not the 
only one. There are many who are guilty of that. 

Senator Monroney. I can well appreciate that. 


TESTIMONY OF HON. A. S. MIKE MONRONEY, A UNITED STATES 
SENATOR FROM THE STATE OF OKLAHOMA 


Senator Monroney. Mr. Chairman, I have a resolution which I in 
troduced, Senate Resolution 146, on July 20, 1953. 

I want to say I am in complete sympathy with the moves being 
made in both Houses to improve and correct the abuses of the in- 
vestigative processes that are so vitally important to the Congress 
of the United States. 

No man in either House appreciates more than I do the value, the 
great value, of the investigative powers of the Congress nor desires 
to protect the integrity of “these investigative powers to any greater 
extent. 

I am in complete sympathy with the objectives of all of the resolu 
tions that are introduced, looking forward to a code of fair play and 
a code of procedures designed to insure that these investigative rights, 
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traditional in the Congress, be not flitted away or destroyed by tactics 
which would abuse these great powers. 

We exercise unusual authority. We are free from most of the laws 
and judicial codes that impose certain restraints — investigations 
by other public officers, and not subject to review by higher court. For 
that reason, I want to compliment this committee on opening these 
hearings. 

In studying most of these proposals, however, I think there is a gap 
that needs to be filled. I think it is a gap that can be temporarily 
filled at least by the resolution which I introduced last year. It goes 
to the very simple, fundamental premise that the Senate, itself, is the 
master of its committees and the master of its agents who serve on these 
committees of the Congress. 

The objective of the Legislative Reorganization Act was to 
strengthen the Congress. 

The number 1, 2, and 3 recommendations of the Reorganization 
Act dealt with strengthening the powers of the committees as agents 
of the Congress. 

I must confess that we made a very grave error, or time has proved 
it to be a very grave error, in transferring to the standing committees 
of both Houses of Congress vast investigative powers which formerly 
were exercised by special or select committees which, from time to 
time, had to come back to the United States Senate or to the House for 
a renewal of their authority. The Legislative Reorganization Act 
first attempted to abolish the select committee system. As the bill 
went through the Congress, however, it was watered down to dis- 
courage select committees and encourage the transfer to standing com- 
mittees of the House and the Senate having proper jurisdiction of 
most of the investigative functions that were formerly performed by 
these special committees. 

The reasoning behind the discouragement, or at first the abolish- 
ment, of special committees was that these special committees would 
be headline-hunting committees; they would be committees that 
would set up on a temporary basis, not understanding the funda- 
mentals of the agencies which they were supposed to investigate. 
Lacking experience with the problems, the difficulties of maintaining 
morale, the various intricate matters affecting the Gov ernment 
agencies they started out to investigate, these select committees were 
de novo; they were set up without reference largely to the men who, 
year after year, dealt with the various complicated and complex 
problems of the Government departments. 

For that reason, No. 1, 2, and 3 of the recommendations of the 
Reorganization Act ‘ealt with the strengthening of the committee 
structure itself, with improvements in staffing, and, third, with the 
transference of the legislative oversight functions to the standing 
committees in whose jurisdiction historically these committees dealt. 

While we strengthened the committees and clarified their juris- 
diction as to legislation, we also provided that the Senate would be 
the master of the legislation that was before these standing legislative 
committees; and we provided, I think rather wisely, that “the Senate, 
itself, as a body, would be the master. 

May I read from the Legislative Reorganization Act, as amended: 


— 
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LEGISLATIVE OVERSIGHT BY STANDING COMMITTEES 


Section 136. To assist the Congress in appraising the administration of the 
laws and in developing such amendments or related legislation as it may deem 
necessary, each standing committee of the Senate and the House of Representa- 
tives shall exercise continuous watchfulness of the execution by the adminis- 
trative agencies concerned of any laws, the subject matter of which is within 
the jurisdiction of such committee; and, for that purpose, shall study all perti- 
nent reports and data submitted to the Congress by the agencies in the executive 
branch of the Government. 

In other words, we tried to clarify, for the first time in the history 
of the Senate, a definite line of demarcation, a definite jurisdiction in 
which each one of the reorganized Senate committees, 13 committees, 
which were reduced from 33, would have to operate. Those were 
the provinces, but we recognized the same problem that had beset 
us before on conflicting jurisdiction, on referring bills to a com- 
mittee that did not ariopecky have that jurisdiction. So, we provided 
in section 137—and I quote: 

In any case in which a controversy arises as to the jurisdiction of any stand- 
ing committee of the Senate with respect to any proposed legislation, the ques- 
tion of jurisdiction shall be decided by the Presiding Officer of the Senate, without 
debate, in favor of that committee which has jurisdiction over the subject matter 
which predominates in such proposed legislation; but such decision shall be sub- 
ject to an appeal. 

In other words, we put the power back in the membership of the 
United States Senate to determine whether bills and legislation were 
properly before one committee or before another committee. 

Now, as I say, in strengthening the investigative processes and the 
legislative ov ersight, which was given great attention—I studied last 
night from the old hearings the numbers of times the investigative 
processes were discussed by various witnesses in Congress and out in 
Government, and in the academic field, and all of them, practically 
unanimously, testified to the fact that the legislative committee hav- 
ing the legislative jurisdiction over subject matter or over Government 
agencies ‘should be given the right to conduct the investigations 
over those agencies because the *y were informed and, above and beyond 
that, because they were capable, under their legislative jurisdiction, 
of doing something to correct any abuses that they found in their in- 
vestigations. It is futile to investigate unless you have a legislative 
remedy ; ; and if the committee doing the investigation, whether a se- 
lect committee or whether a committee exceeding its jurisdiction on 
an investigation, does not have the right to introduce or to carry 
through corrective legislation to change | the laws that are affected. 

Now, it was for that reason that I sought on July 20, 1953, to 
correct what I think was an oversight. At least we did not. expect to 
have runaway committees, and we did not expect to have runaway com- 
mittee chairmen who were using a hunting license, not actually in that 
particular field, to conduct investigations which perhaps made the 
chairman or the committee feel they were doing some newsworthy ac- 
tivity. 

For that reason, I tried, in Senate Resolution 146, to amend the 
oversight with respect to investigative committees that we perhaps in 
the Legisl: itive Reorganization Ae t permitted to creep in, and to make 
the same provision of section 137, that I have just read, which permits 
the discharge of a standing committee from a legislative bill, over 
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which it did not have jurisdiction, and gives the Senate the right, on 
appeal from a decision of the Chair, to transfer that jurisidiction on a 
legislative bill. 

“My proposed amendment would give the Senate, itself, the right 
to apply that same provision that applies today in the discharge of a 
committee from legislation, to apply that same test of jur isdiction to a 
standing committee on investigations. 

Now, that is all that my amendment seeks to do—again make the 
Senate the master of its agents; to again put in the Senate, itself, the 
right to decide whether one committee or the other is acting within its 
jurisdiction, as laid down in the Reorganization Act, and as has been 
continued, I believe, through subsequent actions of the Senate, to be 
the rules and jurisdiction of the Senate committees. 

Frankly, I believe if someone wished to make a test on the case, and 
move to discharge a committee from an investigation, that it could 
perhaps be done within the rules of the Senate. The Parliamentarian 
tells me otherwise, but there is so much background in the testimony 
before the Reorganization Act, there is so much written in the various 
reports, specifying that the legislative oversight of the standing com- 
mittees is to go to the committee having the jurisdiction over that 
subject matter on legislation, that perhaps a move to discharge a 
committee from a further investigation, or to transfer it to a commit- 

tee having a more appropriate jurisdiction over an investigation, on 
an appeal from the Chair, might be able to be written into the prece- 
dents of the United States Senate. 

I don’t believe that is the best way to go about it. I think the best 
way to go about it is to make the rules change, and to make it clear 
that the same jurisdictional procedures that apply on legislation, apply 
on investigation. That is all my amendment seeks to do. 

Now, the Parliamentarian tells me that one of the difficulties in the 
disharge of a committee from an investigation is the fact there is no 
formal notice before the United States Senate on what investigation 
is being conducted. 

Of course, it is a little peculiar to believe the Senate can’t read the 
shrieking headlines on where these investigations are leading and 
what is being investigated ; but, from a strictly parliamentarian stand- 
point, the Senate is not on notice as to the type, nature, or extent of in- 
vestigations being conducted by a standing committee. 

Therefore, in order to put the Senate on formal notice, my amend 
ment briefly says: 

The chairman of each committee shall from time to time and at the earliest 
date practicable, report to the Senate the general nature of inquiries or inves 
tigations the committee proposes to undertake, or, in any case he deems the 
national security might be endangered by such report, he shall in writing advise 
the President of the Senate of that fact. 

That is merely to put a piece of paper on the table of the Senate, 
to put us officially on notice. 

As a matter of fact, the discharge of a legislative bill—the reason 
that is so much simpler than an investigation is that you can move 
this piece of paper from committee A to committee B when the Senate, 
in its wisdom, decides it is more properly the jurisdiction of committee 
B. Therefore, if you have a piece of paper briefly announcing to the 
Senate, without evidence or without any indictment or ¢ode of particu- 
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lars, that committee A intends to investigate some agency of Govern- 
ment, or some matter of public concern, if the Sens ite | is on notice, then 
we will have that formal piece of paper which is before the Senate 
and which can be transferred from committee A to committee B by a 
majority vote of the United States Senate, again making the Senate 
the master of its committees instead of an innocent bystander that must 
accept all of the responsibility and all the blame for the things that 
are done in our name, but without our notice or without our approval 
in many cases, and certainly without the support of many Members 
of the Senate. 

It is as simple as that, Mr. Chairman, and I believe that unless you 
change the ta te of the Senate all of the codes of ethics and all of the 
codes of fair play will not do any good. I believe if the Senate is the 
master of its committees, as all of the indication of the rules, to my 
knowledge, and all of the intent of the Legislative Reorganization 
Act attempted to specify, then you will go a long step toward prevent- 
ing the things that are being complained about. 

If we do not put this in, how will the Senate be able to prevent com- 
mittee chairmen in the distant future, or at present, from exceeding 
the bounds of fair play, exceeding the bounds of good faith, exc eed. 
ing the limits of fair process in judici ial attitudes ? 

There is no w ay you can prevent it. You can’t rise in the Senate of 
the United States and make a point of order against that which is 
transpiring in a committee. It is impossible; and, so, without an en- 
dorsement mechanism I don’t think these various codes would do any 
good. I believe with my amendment, if it is sought to do something 
now and do something that is long overdue, to pli ice back in the Sen- 
ate this ability to be the responsible master of its agents, you will at 
least have some method of endorsement while you try to work out this 
terribly complex and difficult matter of providing a code of fair play 
and procedures which will not tie the hands of the investigating com- 
mittees, but which will also guarantee to those who are called before 
it a fair day in court. 

Now, I don’t wish to bore the committee at length, but I would like 
to give a little bit of the background on this because I think it is highly 
important for us to understand it. 

As I say, the first 3 or 4 recommendations of the Reorganization 
Act dealt with the committees, and the only remaining semblance of 
achievement in the reorganization act has been in the improvement of 
our committee proc edures. 

Paragraph 3 of the original LaFollette report was the recommen- 
dation: 

That House and Senate rules ke amended to define clearly the jurisdiction of 
each reorganized committee so as to avoid overlapping and duplication and con- 
flicts of jurisdiction. 

It went on to say 

It is recommended that, as this is done, the jurisdiction of each reorganized 
committee be clearly defined so that overlapping and duplication will be elimi- 
nated. The definitions should enumerate the activities covered and describe 
their scope in terms of subject matter of legislation as well as the administrative 
organization of the Federal Government so that disputes over jurisdiction will 
be minimized or eliminated. 
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> . . 
Paragraph 4: 
LEGISLATIVE OVERSIGHT BY STANDING COMMITTEES 


Recommendation: That the standing committees of both Houses be directed 
und empowered to carry on continuing review and oversight of legislation and 
agencies within their jurisdiction; that the power of subpena be given them; 
and that the practice of creating special investigating committees be abandoned. 

It is further stated in that paragraph: 

We feel that this oversight problem can be handled best by directing the regu- 
lar standing committees of the Senate and House, which have such matters in 
their jurisdiction, to conduct a continuous review of the agencies administering 
jaws originally reported by the committees. Frequent consultation with and 
reporting to the committees would greatly improve relationships between the 
executive and legislative branches. 

And I skip a paragraph there: 


Directing the regular standing committees to carry on this supervisory func- 
tion appeals to your committee as a better method than the appointment of 
numerous select investigating committees when situations have grown so dif- 
ficult as to arouse public demand for correction or special study. We recom- 
mend that the practice of creating special committees of investigation be 
abandoned. 

Kach of the reorganized standing committees should be given the power of 
subpena and should be authorized to undertake studies of matters within its 
jurisdiction either by full or subcommittee action. By directing its standing 
committees to perform this oversight function, Congress can help to over- 
come the unfortunate cleavage between the personnel of the legislative and the 
executive branches. 

There again we go back to investigations within the jurisdiction 
of those committees, and you find now, to be specific, that we have no 
way of calling to the attention of the Senate or taking effective action 
for a spread-eagle jurisdiction that claims the entire Government of 
the United States, and perhaps of various other civilian activities of 
the United States to be their private hunting preserve, or of calling 
them back to the jurisdiction which is spelled out in the Senate rules. 

Now, the jurisdiction of the Committee on Government Operations 
is a fiscal jurisdiction, to be specific. It is a jurisdiction that was 
carved out by the Legislative Reorganization Act, on the recommenda- 
tion of Senator La Follette. 

Congressman Wadsworth, a former Member of this great body, out- 
lined the committee structure which was largely followed in the House. 
He recommended that the Committee on Executive Expenditures be 
abolished and be merged with the Appropriations Committee, which 
shows that this committee, of which the Committee on Government 
Operations is the new title, was a fiscal committee, dealing with re- 
ports on expenditures, dealing with a study looking to the efficiency 
and economy of operation of Government departments. He recom- 
mended its abolishment, but Senator La Follette, in his wisdom, felt 
we should maintain that to be a separate committee from the Appro- 
priations Committee to give added impetus to the search for economy 
and efficiency. 

We have seen that committee develop, by the will of the committee 
chairman, spread-eagle jurisdiction, to the point where it now attempts 
to override the standing jurisdiction of all other committees. 

sriefly, to be specific, let us assume that the investigation of the 
Overseas Information Service and the Voice of America at the time 
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of Premier Stalin’s death assumed a great importance to democracy 
and to American foreign policy. At that time the strong, sturdy 
voice of democracy was ‘reduced to a stuttering and to a stammer be- 
cause Mr. Cohn and Mr. Schine were going across all of Europe, not 
with a committee member even accompanying them, but representing 
this great Government of the United States and this great Senate 
without any supervision whatsoever, even from the committee mem- 
bers who were appointed by the United States Senate. Certainly if 
that is not stretching the authority of the Senate to the breaking 
point, I don’t know what is. I think it would be stretching the 
jurisdiction if an actual subcommittee or quorum had been touring 
Europe, because I do not think the jurisdiction lay within the Com- 
mittee on Government Operations. But to allow staff members to 
represent the United States Senate abroad, where we have no juris- 
diction abroad, to go roaming across this vast area, tearing down good 
will, and damaging the morale of our agencies over there, was cer- 
tainly stretching the jurisdiction out of all bounds. 

I think that, rather than this investigation that was made by Cohn 
and Schine and received the headlines, the quiet, sincere, effective, 
studious investigation made by Senator Hickenlooper’s Subcommittee 
of the Foreign Relations Committee, going on at the same time, and 
the report that was made, resulted in improvements in the Voice of 
America and the Overseas Information Service—that the jurisdiction 
of the investigation of these agencies was illustrated to be more prop- 
erly in line w vith the sts anding committee having that jurisdiction. 

I think it could be well pointed out that the investigation of any 
Communist infiltration in the Army perhaps could have been far 
better done by Senator Saltonstall and the Armed Services Commit- 
tee of the United States Senate, which had the proper jurisdiction, 
than by the Committee on Government Operations, because they 
understood the value of the technical know-how and the development 
of radar, and certainly that committee’s patriotism is not to be 
questioned. 

Now, to illustrate the way this change in the rules would work. 
We would be on notice in the United States Senate any time any one 
of our 13 committees started to conduct an investigation. All we 
need is to be advised, in a formal note to the Senate of the United 
States, that committee A proposes to investigate the Department of 
the Army and certain activities that they feel to be contrary to the 
best interests of the United States. 

We would be on notice then. We don’t ask for witnesses. We 
don’t ask for a complete outline of the investigation. We would just 
like to know what territory they are going into and just what the 
invasion might possibly be of other committees’ jurisdictions. 

If we did not approve of that, either at the start or halfway through, 
or near the finish, the Senate would become master of its committee 
and the same rule that would apply to the discharge of a bill on pea- 
nuts, we might say, from the Committee on Interstate and Foreign 
Commerce and transfer to the Committee on Agriculture, would 
apply. It is the same process by which any Member of the Senate 
could rise in his place during the morning hour and move to discharge 
that committee from further consideration of the peanut bill; then 
on the next legislative day the Chair would make a decision whether 
that bill should be transferred from committee A to committee B. 
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If it did not meet the pleasure of the Senate, an appeal could be taken. 
That is clearly spelled out in the Reorganization Act, that the Senate 
is the master of jurisdiction. The bill could either be allowed to 
remain where it is or it could be tr: nile rred. 

The same rule would ap ply ly, as simple as that, on investigations; 
and, for that reason, Mr. Chairman, because we did nail down very 
arefully the jurisdictional rights, we did spell out very carefully the 
jurisdictional areas, which haven’t been challenged since the act was 
passed in 1946, for our standing committees on legislation, we should 
have that same thing apply to the other half of our committees’ work, 
which is the legislative oversight and the investigative function. 

I don’t see how any committee of the Senate could possibly object 
to the fact that the parent agency again would be the master and 
would be able to determine whether they are following the carefully 
laid down rules of jurisdiction of the committee on investigation. 

I think that, without too much difficulty, a bill like this, brought 
to the Senate floor, could be passed and about 75 percent of the diffi- 
culties that we now face might be removed by the passage of a simple 
change in the rules, which, as I say, was an oversight. We just didn’t 
expect the responsible committee chairmen of our standing com- 
mittes to deliberately go far afield from their jurisdictions on in- 
vestigations. 

The Cuairman. Senator Hayden, do you have any questions? 

Senator Haypven. I would be very grateful to the Senator from 

’klahoma for an explanation of the concluding sentence in his 
resolution: 

The chairman of each committee shall from time to time and at the earliest 

te practicable, report to the Senate the general nature of inquiries or investi- 

itions the committee proposes to undertake * * *, 

I was not aware, until the Senator so stated this morning, that 
there was no rule covering this area, and, therefore, nothing could 
come before the Senate. 

I would like to suggest that the mechanics of what the Senate would 
do afterward might be somewhat different from what the Senator 
has in his resolution. If notice were given to the Senate that a com- 
mittee intended to undertake an investigation, or if a committee 
undertook an investigation without filing a notice, the chairman 
and the members of any other committee of the Senate, which deemed 
that its jurisdiction was being invaded might very properly adopt a 
resolution to that effect and bring that question before the Senate. 

Under the present practice of referring bills, the complaint is made 
by the chairman of a committee that another committee had assumed 
jurisdiction over a subject matter that belongs to it, and this action 
is usually taken after consulting with the members of the committee 
which seeks jurisdiction. It would seem to me that the rule should 
provide that if a committee felt its jurisdiction was involved in an 
investigation it could report out a resolution to that effect, and if that 
resolution were made privileged, then the Senate could vote on it 
immediately. 

Senator Monronry. I would say to my distinguished colleague 
that, as a matter of actual practice, that is how the discharge of a 
committee from a legislative bill is now done. However, the rules 
are not so strict that an individual member or the author of a bill, 


] 
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not a member of the legislative committee, desiring jurisdiction of 
that bill, can also move that privileged resolution; and it doesn’t 
require committee action. It does’t require committee resolution, 
but it does help if you are trying to discharge a committee from a 
legislative bill to have the committee claiming that jurisdiction raise 
the issue and be united in the fight to transfer it to the proper juris- 
diction. However, I would hate to see us go beyond the limitations, 
or put more limitations on the discharge of a committee from investi- 
gation, or the transfer to another committee by an individual Senator, 
than are now provided for the transfer of a legislative bill. While, 
from a practical standpoint, it works that way, in that the com- 
mittee protects its own jurisdiction and raises the issue and makes 
the fight on the floor of the Senate,-it would still be advisable, I think, 
in some cases to leave the rules as they have traditionally applied for 
the discharge of legislation, and to make them apply the same way 
on investigations. 

After all, the author has nothing to say about where it is referred. 
It is referred by the Vice President, under the rules, and the bill 
lodged in a committee by official action of the Senate; but on investiga- 
tions today, since the select committees were empowered by the whole 
Senate to go into fields of investigation, they are removed from the 
Senate itself and transferred to any committee chairman who decides 
togoona hunting expedition. 

Your own committee has statutory rights, Mr. Jenner. It was set up 
for that purpose. 

The CuHamrMaNn. Special committee. 

Senator Monroney. And it is clearly outlined in the rules of the 
Senate. 

So, the question of jurisdiction would be spelled out there, but 
believe any Member who has the right on the discharge of a legislatiy 
bill should also have the right to put that matter before the whole 
Senate and have it either disposed of by the Vice President in a ruling 
or, if an appeal is desired, and it is spelled out that an appeal may be 
taken, in the rules, to put that matter before the whole Senate, 
whether that investigation more properly lies within committee A or 
within committee B. 

Senator Haypen. The Senator may be correct in saying the right of 
an individual Senator to raise the issue should not be taken away, but, 
as a practical matter, we all know the way it is done. If a committee 
felt that its fatietiction was being invaded, the matter could be 
brought to the attention of the Senate by the chairman of the com- 
mittee. But, as the rule stands now—and this is the omission I find, 
I think, in your proposal—it is not a matter of privilege. It must be 
made a matter of privilege when the question is raised, so it can be 
acted upon promptly by the Senate. 

Senator Monroney. I would say it is. I have gone into that—my 
apologies to you, sir—with the Parliamentarian. Any motion to dis- 
charge a committee from a legislative bill is a privileged resolution 
that comes up on the next legislative day during the morning hour. It 
has a privileged status, and we should make the rules for disch: arge of 
legislation apply to the discharge of an investigation. We do not need 
to cover that by additional langus ge saying it is privileged, because if 
you make the same rule apply on investigations as on legislation, it is 
privileged. 
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Senator Haypen. Take the case cited with respect to the jurisdic- 
tion of the Committee on the Judiciary. The present rule, in defining 
the jurisdiction of that committee, among other things, states it shall 
have jurisdiction over espionage. 

Senator Monroney. That is right, 

Senator Haypen. That is a very broad term, broad enough to cover 
any kind of Communist activity of any sort that is adverse to the 
interests of the United States. 

It is hard for me to read into the jurisdiction given by the La Fol- 
lette-Monroney Act to the Committee on Government Operations— 
studying the operation of Government activities at all levels with a view to de- 
termining its economy and efficiency 
jurisdiction to investigate all Government activities of every kind and 
character. 

Senator Monronry. And may I say to the distinguished Senator, 
that is the paragraph under which the committee gets its money. When 
we give it for this special investigation, if you w ill look up the appro- 
priations, as I have done, it is under that sole paragraph— 
studying the operation of Government activities at all levels with a view to 
determining its economy and efficiency— 
that these far-reaching investigations, both here and abroad, have been 
carried out. If you will read the rest of the committee’s jurisdiction, 
you will find that it deals strictly with fiscal matters, strictly with 
matters affecting the economy and operation of the Government and 
to improving our operations in that direction. 

Senator HaypeNn. Undoubtedly the idea originally was that Com- 
mittee on Government Operations would be concerned over money 
previously appropriated and what became of it. 

Senator Monroney. That is right, to follow through to see if there 
was any chicanery in the handling of appropriated money. 

The Appropri iations Committee, in our estimation, was to study the 
operation and needs of these departments for the budget t and for the 
money they asked. This was to follow up, in a way, as a sort of special 
supervising agent, on how the money was spent and whether there had 
been any devious or unappropriate use of the money as the Congress 
intended it to be spent. 

Senator Haypen. Yes. 

The CHarrMan. Senator, right there, if you don’t mind, on that 
point—— 

Senator Haypen. Certainly. 

The CuHarrMan. What concerns me is this: If you take line 4 of this 
resolution of Senator Monroney’s, “In any case in which a controversy 
arises,” who is to determine the controversy ? 

Now, take the matter you just referred to about the Government 
Operations Committee. It is limited to looking into the efficiency of 
government. Suppose this committee, as it has in the past, goes into 
the field of investigations of communism, into various departments of 
Government, for instance at Fort Monmouth, and so forth, can it not 
be said it is certainly inefficient of Government to permit Communists 
to steal its vital secrets. Who is to determine who is right and who 
is wrong and where the controversy begins and where it ends? 
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Senator Monroney. I would say to the distinguished chairman that 
the words are taken directly from section 137, ‘under which we have 
been operating since 1946, which reads: 

In any case in which a controversy arises as to the jurisdiction of any standing 
committee of the Senate with respect to any proposed legislation, the question of 
jurisdiction shall be decided by the presiding officer of the Senate, without de- 
bate, in favor of that committee which has jurisdiction over the subject matter 
which predominates in such proposed legislation; but such decision shall be 
subject to an appeal. 

Therefore, we recognize that there are cases where, by the stretch of 
the imagination, you can investigate almost anything. I mean there 
is nothing the committee could not, by stretching the English lan- 
guage, and the imagination and person al desires for achievement in 
investigative prowess, go into by saying everything is economy and 
efficiency. 

But a reasonable man would say, and I believe a reasonable Senate 
would say, if one’s jurisdiction was spelled out specifically as es- 
pionage that would deal with the Communist problem more properly 
than the matter of strete hing the English language to—— 

The Cuamman. I think of another example. ‘You happen to use 
that example, but here is another: The Internal Security Committee, 
for example, started its career, as you say, by special resolution, and 
its first major project was the Institute of Pacific Relations investi- 

zations. Now, of course, that investigation and report led directly 
into the field of foreign affairs. In other words, at any time, under 
this procedure that you are suggesting here, the Foreign Relations 
Committee could come in and say, “Well, now, wait a minute; this 
is a matter for our jurisdiction,” and, yet, it did affect the internal 
security of the United States, and here was a special committee au- 
thorized, with its metes and bounds prescribed, being challenged by 
another committee, a standing committee, that could re: asonably say, 
“You are in our field of jurisdiction.” 

Now, let me ask you this: Is it up to the Senate to vote on appeal 
from the Vice President. as to who has jurisdiction ? 

Senator Monroney. I think, in the final analysis, that the Senate 
should be the master of its agents and that when the conduct of any 
Senate committee is such that a majority of the Senators is willing 
to go on a record vote to say, “We feel that more properly the field 
of this investigation should be done by this committee rather than 
that committee,” then we should not mistrust the majority rule of the 
United States Senate. 

The Cuamman. And this question could arise by the fact that any 
individual Member of the Senate could present a resolution. 

Senator Monroney. That is right. 

The CHarrman. At any time. 

Senator Monroney. That is right, and it is a privileged resolution. 
The rules on discharge specific ally provide that it will come up the 
next legislative day, during the morning hour, and shall be disposed 
of at that time. So, when your morning hour runs out, your debate 
ends, the Senate then, on appeal from the decision of the Chair, would 
be the master. 

No human mind can write a set of jurisdictional rules where you 
will not have various infiltrations of jurisdictions, and that is why, I 
think wisely, it states “which predominates” : 
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* * the quest 


ion of jurisdiction shall be decided by the presiding officer of 
the Senate. without debate. in favor of that committee which has jurisdiction 
over the subject matter which predominates [emphasis added] in such proposed 
le sation * ° * 

We make it apply to investigations. So, I believe that you have 
the safeguards that have not been found wanting on legislative bills. 
You have the safeguards there if you make it apply to investigations 
as well. 

‘J he menate is notac ipricious body. The Senate, in fact, is loath 
to move to change jurisdict 1lons 

I don’t remember very many transfers of jurisdictions over legisla- 

ve bills during my 4 years in the Senate. I don’t think it is a matter 
that would be ea p riciously used; but I do think that it is a power that 
< hould rest w ith the OG Men ibe rs of the Senate and not with l Member 
of the Senate. I th _ finally, we have to come down to this: We 
take the responsibility. Do we have anything to say about it and how 
it is used ? 

Senator Haypen. Mr. Chairman. 

The CHatrMan. Senator Hayden. 

Senator Haypen. I might say in my time I have only known of two 
instances where the ruling of the Vice President or the presiding officer 
on a question of jurisdiction was overruled by the Senate—only twice 
in all my time in the Senate. 

Senator Monroney. But the right of appeal is specifically provided 
to the whole Senate on legislative bills and, therefore, it would be in 
this the same way. 

The Cuarrman. I believe it was your statement that there would 
be no need, in all likelihood, of a code of ethic S and procedure, if this 
resolution—— 

Senator Monronry. No; that isn’t quite what I said. 

The CnamMan. Let me correct that. I believe you said unless you 
had this it wouldn’t be possible to make one work effec ‘tively. 

Senator Monroney. I believe you have got to put the authority 
back in the wenate, because if you have the best code of fair play— 


and I have ead most of them—you still have a very difficult time 
because you can’t make a point of order on the floor of the Senate stand 
up on what the committee is doing in a committee meeting, or in a 


subcommittee meeting, or in an executive committee meeting. The 
Senate is not on notice, and a chairman who would willfully violate his 
jurisdiction in the Senate ‘rules as they are could very easily say, “Well, 
I don’t think this thing means what it says,” or “I interpret it to mean 
something else.” 

If you can stretch language as far on the code of fair play as has 
a on stretched on the code of jurisdiction, I think you could certainly 
find you could nullify that and, unless you have got a majority vote 


of the subeommi thee or the full committee, you would have no way of 
overriding the chairman. 


The Cuamman,. Thank you, Senator. 

Do you have any further questions, Senator Hayden? 

Senator fave n. No. 

Senator Monroney. I would say again this could be passed so that 
we have that power, and the other matter is a matter that is going to 
take a very great deal of careful study to preserve. I am trying to 
preserve in this resolution the rights of the Senate and the House to 


RULES OF PROCEDURE, SENATE INVESTIGATING COMMITTEES 103 


conduct these investigations; but I feel they should be conducted 
under the jurisdiction, which has stood the test of time, that the 
standing committees have. 

The Cuarrman. Thank you very much, Senator. 

Senator Monroney. Thank you for your kind indulgence. 

The Cuamman. Thank you for appearing here this morning. 

Senator Monroney. I apologize for not having time to prepare the 
copies of my testimony as provided by the Reorganization Act. 

The Cuarrman. At this point I would like to put into our record 
the statements of Senator Styles Bridges, Senator H. Alexander 
Smith, Senator Hugh Butler, Senator John W. Bricker, and Senator 
Olin D. Johnston. 

(The statements referred to are as follows:) 


STATEMENT OF HON. StyLes BripGes, A UNnirep States Senator From 
STATE OF NEW HAMPSHIRE 


THE 


Mr. Chairman, as chairman of the Committee on Appropriations, I am pleased 
to accept your invitation to present my views on a code of fair procedures for 
congressional committee investigations, 

The Congress has not only the right but the serious obligation to gather facts 
in order that it may legislate intelligently and investigate matters pertaining 
to the general welfare. In doing so, however, Congress has the duty to pre- 
serve and not to violate the personal liberties which are the right of freemen in 
a democracy. 

With respect to the work of the Committee on Appropriations, I would like 
to point out to the committee that we engage in two types of hearings: In the 
first place, we have hearings before all of our subcommittees on the subject 
of appropriations for the ensuing fiscal year. The witnesses who come before 
us in this regard are representatives of the various departments and agencies 
of the Government as well as many private citizens. The subject matter of this 
type of hearing is the justification for the amount of funds allowed in the budget 
estimates and such alterations as may have been made by the House of Repre- 
sentatives. The second type of hearing held before the Committee on Appro- 
priations relates to the investigation of any and all matters pertaining to the 
expenditure of funds and any matters related thereto. For that purpose the 
committee has been furnished with an investigations staff which is the pro- 
fessional implement of the full committee in the ascertainment of facts and 
the making of studies in connection with such investigations. So far as the 
Committee on Appropriations is concerned, there is no problem on the subject 
of fair procedures. I am confident that no one can or will accuse the Committee 
on Appropriations of abusing its power in this regard. However, I recognize 
there is a problem in this area and both as chairman of the Committee on Appro 
priations, and personally, I would be willing to see any fair set of rules and 
procedures made applicable to the Committee on Appropriations. I believe 
the Rules Committee must be very careful not to recommend burdensome limita- 
tions and procedural reforms to the extent that they might impair the vital 
functions of the Congress. 

It was 30 years ago that Justice Frankfurter made the following statement 
in regard to the powers of inquiry of congressional committees. His thoughts 
as expressed in the following quotation would seem equally applicable today: 
“Congressional inquiry ought not to be fettered by advance rigidities, because 
in the light of experience there can be no reasonable doubt that such curtailment 
would make effective investigation almost impossible * * * the power of investi- 
gation should be left for determination of Congress and its committees, as each 
situation arises.” 

I have looked over the various resolutions which have been introduced on 
the subject, of which Senate Resolution 253, introduced by the distinguished 
Senator from Connecticut, Mr. Bush, seems among the best. On the whole, I 
am of the opinion that Senator Bush’s resolution furnishes a sound approach 
to many of the difficulties confronting us. While I am unable to endorse this 
resolution in toto without further thought and careful study, I believe it deserves 
the most serious consideration of your committee. 
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One or two minor points come to mind in the course of reading the resolution, 
and the first is that while this resolution carries the implication that it refers 
to formal hearings, I believe that fact should be stated clearly in order that the 
necessary preparatory staff assistance can be carried out. 

As you know the Appropriations Committee spends more time in hearings 
than any other committee; in fact, as much time as all the rest of the com- 
mittees combined. As you also know, as chairman of the Appropriations Com- 
mittee I obtain each session blanket permission from the Senate to hold hearings 
while the Senate is in session so that we can expeditiously accomplish the work 
of the committee. 

Therefore a second thought relates to section 9 on page 2 of the resolution 
which reads: “No committee hearing shall be held unless specifically authorized 
by the committee.” This restriction might gravely hamper the progress of the 
work of the Appropriations Committee unless it could be waived by the com- 
mittee so as to permit the delegation of such authority to the chairman and sub- 
committee chairmen in order that the work of an extremely busy committee, 
such as Appropriatiens, could go forward and not hold up the whole Congress. 

The obligation on the one hand of the Congress to gather facts in order to 
legislate and to protect the public welfare, and the duty on the other of the 
Congress to preserve individual liberties have at times seemed to Many persons 
to conflict. The main problem is one that cannot be solved easily since it is 
in an area in which committee obligations and personal privileges must meet 
and not conflict. It is my hope, and I believe it to be the hope of most Ameri- 
cans, that your committee will recommend to the Senate an acceptable solution 
to this current problem. 


STATEMENT OF Hon. H. ALEXANDER SMITH, A UNITED STATES SENATOR FROM THE 
STATE OF NEW JERSEY 


Mr. Chairman, I appreciate this opportunity to express my views on the subject 
of rules of procedure in connection with investigations by Senate committees. 

At the beginning let me emphasize my personal views on the general subject. 
My first conviction is that there should be uniform Senate rules to govern any 
investigation conducted by any committee, or subcommitee of the Senate. Since 
these committees and subcommittees are agents of the Senate as a whole, it 
seems entirely appropriate that the principal should prescribe their rules of 
conduct. Adoption by the Senate of a code of rules for investigations would 
insure the uniformity and adequacy of rules and permit appropriate action by 
the Senate to hold any of its agents accountable for the proper observance of 
these rules. 

I believe that such a Senate code should extend to all individuals appearing 
before any investigating committee, or concerning whom charges have been 
made before any committee, and should include those protections afforded by 
the Bill of Rights to any individual involved in ordinary criminal proceedings. 
I recognize, of course, that certain of these protections must be so circumscribed 
as to prevent frustration of the legitimate processes of a legislative body and 
appropriately to protect the security of the United States. 

Thus I believe that a procedure akin to the grand jury procedure should be 
developed, assuring that before public charges against an individual be made 
by an agent of the Senate, a prima facie case be developed in executive ses- 
sion. The courts have already assured to witnesses before congressional com- 
mittees the right not to be witnesses against themselves. Another protection 
which I believe should be afforded the individual is the right to have a speedy 
and public hearing and be informed of the nature of the cause of the accusation. 
The other protections given an individual by the sixth amendment would seem 
also to be peculiarly applicable here. These are: the right to be confronted by 
the witnesses against him, to have compulsory process for obtaining witnesses 
in his favor, and to have the assistance of counsel. As stated above, I recognize 
that considerations of the national security, or of the legislative processes may 
from time to time require a modification or limitation of these rights, but I feel 
that at least an absolute majority of the committee or subcommittee conducting 
the investigation should approve of the modification or suspension of these 
privileges which are considered basic rights in a criminal prosecution. 

As one of the standing legislative committees of the Senate with broad 
jurisdiction, the Committee on Labor and Public Welfare, of which I am 
chairman, has from time to time had occasion to conduct investigations as dis- 
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tinct from normal legislative hearings. However, these rarely, and in recent 
years never, have involved what might be termed unfriendly or reluctant wit- 
nesses. AS a result there was little need for any detailed committee rules to 
cover such a situation. However, with the increase in recent years of congres- 
sional investigations many Senators, including myself, have felt that uniform 
rules should be adopted to cover these investigations. Pending action by the 
Senate on this problem, on March 24, 1954, the Labor Committee adopted as 
rule 14 of its committee rules, the rules governing investigations which had 
been suggested by the majority policy committee. At the meeting at which the 
committee adopted these ryles, it was suggested that they were not sufficiently 
comprehensive. We, therefore, appointed a special subcommittee consisting of 
Senator Ives, chairman, and Senators Cooper, Upton, Douglas, and Lehman 
to study the subject further and report desirable changes and additions to the 
full committee. 

Senator Ives as chairman of the subcommittee circulated to its members a more 
elaborate set of rules to govern investigations and invited comments thereon. 
The subcommittee has not yet made its recommendations to the full committee, 
but with the consent and concurrence of Senator Ives, I am submitting herewith 
for the benefit of your committee the tentative proposals of the Ives sub- 
committee. 

I should like to make one comment on these rules. There is no provision among 
them covering the televising or broadcasting of open hearings. I feel strongly 
that the Senate should provide that on the objection of any witness there 
will be no televising or broadcasting of his testimony, or, indeed, any recording 
of it by any device other than the traditional transcription by an expert 
reporter. 

I also submit for the benefit of your committee the rules suggested by the 
Republican policy committee as adopted by the Committee on Labor and Public 
Welfare. I understand that these rules have been further amended and that 
the latest “edition” will be submitted to your committee. I believe that the 
main points I wish to emphasize are covered by the Ives proposals, but I also 
recommend for the consideration of your committee the rules contained in 
Senate Resolution 253, introduced by Senator Bush of Connecticut. 


SECTION 14 oF RULES AND PROCEDURES OF THE SENATE COMMITTEE ON LABOR AND 
PUBLIC WELFARE, AS AMENDED Marcu 24, 1954 


[RULES COVERING INVESTIGATIONS SUGGESTED BY SENATE REPUBLICAN POLICY 
COM MITTEE] 


Rule 14. Investigation procedures 


(a) An investigating committee (subcommittee) may be authorized only by 
the action of a majority of the committee. 

(b) No investigating committee (subcommittee) is authorized to hold a 
hearing to hear subpenaed witnesses or take sworn testimony unless a majority 
of the members of the committee or subcommittee are present, provided, however, 
that the committee may authorize the presence of a majority and a minority 
member to constitute a quorum. 

(c) An investigating committee (subcommittee) may not delegate its author- 
ity to issue subpenas except by a vote of the committee (subcommittee). 

(d) No hearing shall be initiated unless the investigating committee (sub- 
committee) has specifically authorized such hearing. 

(e) No hearing of an investigating committee (subcommittee) shall be sched- 
uled outside of the District of Columbia except by the majority vote of the com- 
mittee (subcommittee). 

(f) No confidential testimony taken or confidential material presented in an 
executive hearing of an investigating committee (subcommittee) or any report 
of the proceedings of such an executive hearing shall be made public, either in 
whole or in part or by way of summary, unless authorized by a majority of the 
members of the committee (subcommittee). 

(7) Any witness summoned to a public or executive hearing may be accom- 
panied by counsel of his own choosing who shall be permitted while the witness 
is testifying to advise him of his legal rights. 


* . * * * * + 
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TENTATIVE RULES PrRoposep BY Ap Hoc Ives SUBCOMMITTEE OF SENATE COMMITTEE 
ON LABOR AND PuBLIC WELFARE 


(13) Any investigation by the Senate Committee on Labor and Public Welfare 
or a subcommittee thereof shall be authorized by a majority of the full com- 
mittee. 

(14) The ful 
a minimum of 
committee member. 

(15) The full committee or subcommittee hearings (whether public or in 
executive session) shall be he only when authorized& by a majority of the com- 
mittee or subcommittee and such hearings shall be held in meetings at which a 
majority of the full committee or subcommittee are present unless a majority 
of the full committee or the subcommittee have determined that the presence of 
not less than a majority and a minority member constitutes a quorum. 

(16) A resolution or motion scheduling hearings shall state Clearly and con- 
cisely the subject thereof which may be amended in the same manner pre- 
scribed in section (15) for the scheduling of hearings. 

(17) Any witness before the full committee or a subcommittee at a public 
hearing and, unless the full committee or the subcommittee by a majority vote 
determines otherwise, any witness before the full committee or the subcommittee 
in executive session shall have the right to be accompanied by counsel, who shall 
be permitted to advise the witness while on the witness stand of his rights. 


committee or subcommittee hearings shall be called only upon 


hours’ written notice to the office of each committee or sub- 








(18) Every witness shall have an opportunity, at the conclusion of the ex 
amination by the full committee or subcommittee to supplement the testimony 
which he has given by making a brief written or oral statement which shall 
be made part of the record; but such testimony shall be confined to matters with 
respect to which he has previously been examined. 


(19) An accurate stenographic record shall be kept of the testimony of each 
witness before the full committee or a subcommittee whether in public or in 
executive session In either case, the record of his testimony shall be made 
available for inspection by the witness or his counsel; and if given in public 
session he shall be furnished with a copy thereof at his expense if he so re- 
quests, and if given in executive session he shall be furnished with a copy thereof 
at his expense in case his testimony is subsequently used or referred to in a 
publ > SPSS 

(20) No statements shall be released and no documents shall be published 
by the full committee or a subcommittee without the approval of a majority of 
such committee. 

(21) When testimony given the full committee or a subcommittee is released, 
the full text of the testimony shall be released except when considerations of 
national security otherwise require. 

(22) Any person who is specifically identified by name in public hearings 
before the full committee or a subcommittee or in private hearings when the 
testimony has been made public, and who believes that testimony or other evi- 
dence given in such hearing or comment made by any member of the full com- 
mittee or a subcommittee or its counsel tends to defame him or otherwise 
adversely affect his reputation, shall be afforded the following privileges: 

(1) To file with the full committee or a subcommittee a sworn statement 
of reasonable length, concerning such testimony, evidence, or comment, 
which shall be made a part of the record of such hearings. 

(2) To appear personally before the full committee or a subcommittee 
and testify in his own behalf. 

(3) Unless the full committee or a subcommittee by a majority vote shall 
determine otherwise, to have the full committee or a subcommittee secure 
the appearance of witnesses whose testimony adversely affected him, and to 
cross-examine such witnesses, either personally or by counsel; but such 
cross-examination shall be limited to 1 hour as to any one witness unless the 
full committee or a subcommittee votes to lengthen the period. 

(4) In the discretion of the full committee or a subcommittee, by a major- 
ity vote, to have the full committee or a subcommittee call a reasonable 
number of witnesses in his behalf. The extent to which this privilege may 
be availed of shall be left to the discretion of the full committee or a sub- 
committee. 

(23) In the discretion of the chairman of the full committee or a subcommit- 
tee, a witness may question another witness who comments adversely upon his 
testimony. Where such questioning is allowed, it shall be conducted by means 
of written questions handed to the chairman and stated by him. 
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(24) Any witness who gives testimony before the full committee or a sub- 
committee in an open hearing which reflects adversely on the character or 
reputation of another person shall be required to disclose his sources of informa- 
tion, unless to do so would endanger the national security. 





STATEMENT OF HONORABLE HuGH BUTLER, A UNITED STATES SENATOR FROM THE 
STATE OF NEBRASKA 


Mr. Chairman, in response to your invitation, I am very pleased to give you 
my views as to the proper procedure for the handling of investigations by Senate 
committees, based on my own experience and observation during my period of 
service in the Senate. 

In my judgment, it is of the utmost importance that the authority and power 
of Senate committees be fully preserved to conduct such investigations as they 
find necessary in order to fulfill their responsibilities to the Senate. 

By the terms of the United States Constitution, the Congress is the policy- 
making branch of the Government. In the discharge of this duty, it is necessary 
that we in the Congress have available to us information from every possible 
source. 

The investigative power is of particular importance when it comes to checking 
on the manner in which the various departments are performing their duties. 
In such cases it may frequently be necessary to investigate particular incidents 
or the activities of particular individuals. Without full power to make such 
investigations, we may find it extremely difficult to decide as to the policies 
which should be enacted into law. 

In short, in my view, the investigative power is a necessary power in the 
performance of the general function of determinirg policy. I believe the Senate 
should resist firmly any effort from any outside source to curtail the authority 
of its committees in that regard. 

However, from the above, 1 do not mean to imply that our rules of procedure 
could not be improved. 

For example, it is my opinion that the “live” televising or broadcasting of 
committee sessions should be held to a minimum, or perhaps barred entirely 
by the Senate. When a committee session is on the radio or television, there 
may be a strong tendency on the part of witnesses, committee members, and 
other participants to think primarily in terms of how their statements will sound 
to the casual nationwide audience, rather than in terms of getting the essential 
facts on the record. In my opinion, committee sessions should not be used for 
personal advantage, nor should they be used for campaign purposes. 

I believe the discontinuing of the televising or broadcasting of committee 
sessions would be very helpful in eliminating some of the undesirable features 
that have cropped up in some recent committee hearings. 

As to the detailed rules for the conduct of an investigative hearing, I seriously 
question whether any major changes are necessary. Most of the suggestions 
which have been made along that line have, it seems to me, been based on a 
misunderstanding of the general methods and objectives of such investigative 
hearings. 

In substantially all of the committee hearings in which I personally have 
participated, an effort has been made to preserve an air of informality, without 
strict rules of evidence or any effort to adhere narrowly to the rules of evidence 
that are characteristic of court proceedings. Committee members should feel 
free in their questioning to bring in all sorts of material that may be helpful, 
even though some of such material might appear irrelevant at first glance. 
On the other hand, witnesses should be permitted to speak freely, to explain 
their answers fully if they care to, ete. 

Much has been said during recent months about the danger that the rights 
of a witness will be infringed upon by committee proceedings. Personally, I 
can see no objection to allowing all witnesses the right of legal counsel, if they 
so desire. That has been my own policy in any committee hearings that I have 
personally conducted. 

However, I cannot help feeling that there has been much exaggeration in the 
talk about the danger to the witness’ rights. It is commonly overlooked that 
the powers of a committee of Congress to discipline its witnesses are far less 
than the powers of almost any court of justice. In most cases a witness may, 
if he chooses, resort to evasive or unresponsive answers with comparative im- 
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punity. Such conduct in any court would lead to immediate punishment for 
contempt, but in Congress it is extremely difficult to secure punishment for con- 
tempt against any witness, regardless of how contumacious he may be. In fact, 
during recent years, there have been many cases of obstinate or uncooperative 
witnesses who have suffered no punishment at all for such conduct. 

Furthermore, as a normal thing, all committees and subcommittees contain 
representation by members of both political parties. Thus, the rights of a wit- 
ness can be protected by minority members of the committee, if those minority 
members choose to attend the committee hearing. If such minority members 
fail to attend to their committee assignments, they are in no position to complain 
about the conduct of the hearing in question. 

In other words, the average committee hearing creates no danger to the rights 
of a witness, and in fact, many witnesses have used such committee hearings as 
a forum for the airing of their views. 

I hope the above summary of my views as to the conduct of investigative 
hearings will be useful to the members of the Committee on Rules and Admin- 
istration. 


STATEMENT OF HoN. JOHN W. BrICKER, A UNITED STATES SENATOR FROM THE 
STATE OF OHIO 


Mr. Chairman, I appreciate this opportunity to express my views on the rules 
under which all Senate investigating committees and subcommittees should 
operate. 

First, I want to record my unalterable opposition to any code of rules that 
limits, directly or indirectly, the scope of congressional investigations. The sub- 
jects of Congressional inquiry are virtually unlimited. That fact has been 
established by history. It has been confirmed by the Supreme Court. This 
hearing, as I understand it, is concerned with the procedure, and not the sub- 
stantive scope, of Senate investigations. 

As I see it, there is one paramount danger in this job of writing for all Senate 
committees a uniform code of investigating procedure. That danger springs 
from the false notion that it is possible for the Senate to impose on all its-com- 
mittees an ideal set of rules. Standards that would be ideal for one Senate 
committee would hamstring others. We must be content with devising minimum 
standards, permitting each committee to adopt such other rules as it deems ap- 
propriate for its particular work. 

There are roughly three types of congressional investigations—legislative, 
supervisory, and informing. The Committee on Interstate and Foreign Com- 
merce, of which I am chairman, conducts investigations that are almost without 
exception purely legislative in character. In other words, most of our investiga- 
tions are directly related to bills and nominations pending before the committee. 
It would be the height of folly to saddle our committee with some form of 
judicial procedure. 

Other Senate committees investigate primarily in a watchdog or supervisory 
eapacity. Still other committees investigate primarily for the purpose of in- 
forming the public, any legislative byproduct being remote or purely incidental. 
It is the Congressional investigation to inform that has attracted most of the 
criticism in recent years. It is in response to that criticism that this hearing 
is being held. Accordingly, it seems appropriate to recall the words of Woodrow 
Wilson in his book, Congressional Government : 

“Quite as important as legislation is vigilant oversight of administration ; and 
even more importani than legislation is the instruction and guidance in political 
affairs which the people might receive from a body which kept all national 
concerns suffused in a broad daylight of discussion. * * * The informing function 
of Congress should be preferred even to its legislative function.” 

In my judgment, much of the criticism of congressional investigations held 
primarily to inform the public has been unwarranted. The abuses have been 
grossly exaggerated. Nevertheless, I recognize that witnesses appearing before 
investigating committees are entitled to more protection than they are some- 
times accorded. Moreover, I believe that such protection should exist as a 
matter of right and not merely by virtue of committee grace. The problem we 
face is simply this: How can a decent measure of procedural due process be 
provided without handcufling the committees that expose crime, Communism, 
and corruption both in and out of Government? 

Those who demand courtroom procedure in committee hearing rooms over- 
look one vitally important fact. No congressional committee can fine or 
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imprison any witness who tells the truth, or even one who refuses to do so on 
grounds of possible self-incrimination. Unquestionably, some advocates of 
judicial procedure for investigating committees honestly seek to enlarge civil 
liberties. The same end is advocated by some who, for personal and less honor- 
able reasons, seek to evade the spotlight of congressional investigations. 

I would be the last to deny that congressional committee investigations have 
sometimes damaged the reputations of innocent people. That is perhaps inevi- 
table so long as the inquisitorial powers of Congress are utilized. In the same 
way, the abuses of free speech could be ended by repeal of the first amendment. 
It seems more important to me to preserve in full measure the powers of 
congressional committees than it is to shut off all possible abuse of those powers. 
Subject to that overriding consideration, however, we should enact a uniform 
code of procedure that will accord fair treatment to witnesses and others in- 
volved in congressional investigations. 

Our job, of course, is to strike the best possible balance between those conflict- 
ing interests. Our responsibility is particularly heavy because we are more 
familiar with the problem than outsiders. 

Against this background, my general suggestion is that this committee strive 
for minimum rules of fair procedure under which all committees can work 
expeditiously. Improvement on that minimum standard should be the responsi- 
bility of each committee viewed in the light of its special problems. More spe- 
cifically, I recommend that the following rules be made applicable to all Senate 
investigating committees and subcommittees. 

1. Right to counsel: Witnesses, at both public and executive sessions, should 
have the right to be accompanied by counsel of their own choosing. Counsel 
should be permitted to advise the witness of his legal rights during the course 
of his client’s testimony. On this point, I favor Senate Resolution 253 introduced 
by Senator Bush on May 24 of this year. I am opposed to more extensive 
participation by counsel in hearings permitted under the terms of other resolu- 
tions before this committee. 

2. Rights of persons adversely affected by testimony: Any person who believes 
that testimony or other evidence given in a hearing before any Senate committee 
or subcommittee adversely affects his reputation may file a sworn statement with 
the committee or subcommittee which, unless deemed irrelevant or unreasonable 
in length, shall be made a part of the record of such hearing. To give persons 
adversely affected by testimony the right to testify before the committee or to 
cross-examine witnesses who testified against them would tie up a number of 
vitally important investigations indefinitely. 

3. Transcript of hearings: An accurate stenographic transcript should be made 
of all committee hearings. Copies of the transcript of public hearings should 
be made available for inspection or purchase by any witness or person named 
therein. Any witness and his counsel should have the right to inspect the trans- 
cript of his own testimony given in executive session. 

4. Radio and television: Hearings before a committee, or any subcommittee 
thereof, should be televised only when approved by a majority vote of the full 
committee but in no event over the objection of any witness. In addition, I 
believe that the rules of the Senate should be amended as proposed by Senator 
Bennett in Senate Resolution 249 providing that no committee or subcommittee 
thereof shall permit radio or television broadcasts that are sponsored by 
advertisers. 

5. Action by committee or subcommittee majority: A majcrity vote of the full 
committee should be required to authorize an investigating subcommittee. A 
majority vote of the committee or subcommittee should be required (a) to 
delegate authority to issue subpenas; (0) to initiate a hearing; (c) to authorize 
the release of testimony or other information presented in executive session ; 
and (d) to issue a report. 


——_—_—_—— 


STATEMENT oF Hon. OLIN D. JoHNSTON, A UNITED STATES SENATOR FROM THE 
STATE OF SoUTH CAROLINA 


Mr. Chairman and members of the committee, I wish the following remarks 
in behalf of Senate Resolution 249, sponsored by the junior Senator from Utah, 
and others, including myself, to be made part of the record of the proceedings 
of the current hearings. 
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I lution would amend the Standing Rules of the Senate so as to prevent 
the broadcasting by radio or television or recording Senate committee proceed- 
ings if such broadcast or playback is to be sponsored commercially. This 
amendment would not prevent those broadcasts which are devoted exclusively 
to a survey or summary of news of current events. It would not affect those 
mdcasts which are devote las a public serv ce. 

There are many reasons which made this resolution sound. One of the most 
mportant and one of the most logical is that commercial sponsorship of the 
proceedings of the United States Senate is quit improper. We must not offer for 
sale the deliberations of the United States Senate. Our dignity has already 
suffered and is yet to suffer more if such a practice is not discontinued. 

Too, I fear that if this resolution is not adopted, a means of influencing 
legislation will be grasped by certain groups or individuals. Legislation backed 
by those who have access to wealth could be propagandized. Those bills which 
may be sought after by commer sponsors may be given preference. I might 
add at this point that a legislator could possibly be influenced. However, 

vi may be influenced, the results would be the same. Whether 


+ 





the sponsor casts his influence, or the legislator gains the spotligh 


, the public 


Another danger of commercial sponsorship is that funds can be used for 


political purposes without regard for the law verning such funds. Another 
danger is the possible effect on the actual hearings and the legislators who are 
participating It may be found very difficult to concentrate on the legislation 
or problems at hand, or there may be those who would be inclined to grandstand 

r the millions who are watching television and listening to radios. Constant 


commercial exploitation of committee hearings could very well impede the 








In sponsoring such a resolution as now pending before your committee, I do 
not feel that I am depriving the American people of any firsthand knowledge of 
the proceedings or operations or the actual business of the Senate. There has 
always been adequate coverage by reporters representing all phases of the con- 
veyance to the public just what the Senate is doin [ am glad for this coverage, 
because I feel that the people hav tl right to know. But in fairness to these 
same people and in fairness to the legislation which may be up for consideration 
and debat mert hould not be allowed of Senate business. 

As was poin out I mmittee yesterday, there are disadvantages of 
the broadcasting o te proceedings. The broadcasting facilities could 
I cove! | the he in the interest of sensationalism only cer- 


The routine and everyday hearings would be 
distorted picture for the public. Broadcasting 
tmosphere of committee hearings. Too, as has 
‘ht of privacy for a witness is violated. 
ces of broadcasting any committee hearings, this 
lution deals onl: » sponsored commercially. It is very important 

at we prevent at he future. We have already 
seen the adverse effect created I hope that this committee can see fit to adopt 


Senate Resolution 249. 


been noted in tl 
RPacard 


evardless of 





so sponsored in t 


The CHarrMAN. Now we will call our next witness, Senator Hen- 
drickson. 

Senator Henpricxson. Mr. Chairman, do you want me to take the 
stand ? 

The CHarmman. Please do. 

It is your choice tomake. Do you care to be sworn? 

Do you swear the testimony given in this hearing will be the truth, 
the whole truth, and nothing but the truth, so help you God ? 

Senator HenprIcCKSON. I do. 

The Cuarrman. Proceed, Senator. 
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TESTIMONY OF HON. ROBERT C. HENDRICKSON, A UNITED STATES 
SENATOR FROM THE STATE OF NEW JERSEY 


Senator Henpricxson. Mr. Chairman, I might say I feel more at 
home up there at the table. I had several happy years, although dif- 
ficult years, on the Rules Committee. 

Mr. Chairman, I wish to submit three simple propositions for the 
consideration of the Subcommittee on Rules and the full Committee 
on Rules and Administration : 

First, the investigative function of Congress is an essential and in- 
dispensable auxiliary of its legislative, supervisory, and informing 
functions. 

Second, in recent times a few congressional committees have abused 
their investigative powers and stimulated widespread public criticism 
of the degradation of the investigative process. 

Third, the appropriate remedy for these abuses, in my opinion, 
is the adoption by both Houses, by statute or by rule, of minimum 
standards of committee conduct 

My first proposition is generally conceded and requires little elab- 
oration. It is now well settled that the congressional committee of 
inquiry is a device appropriate for use in the performance by Congress 
of its lawmaking, oversight, and educational functions. 

Public opinion has long accepted this device as a legitimate tool of 
our National Legislature and the courts have sanctioned its use in aid 
of legislation. 

Since the first inquiry by a select House committee in 1792 into the 
defeat of General St. Clair by the Indians, more than 800 investiga 
tions have been conducted by standing and select committees of the 
House and Senate. 

Congressional investigations reached a peak during the scandals of 
the Grant and Harding administrations, but an all-time high in in- 
vestigative activity was attained during the 82d Congress, when 236 
inquiries were authorized. 

The congressional committee of inquiry has had six distinct uses 
over the years: 

To aid in legislation ; 

As a means of supervising the administration ; 

To influence and inform public opinion; 

To judge the qualifications and conduct of Members of Congress; 

5. In impeachment proceedings; and 

6. As a device for attacking or vindicating the administration. 

The investigative power of congressional committees has been chal- 
lenged in the courts in a series of cases, of which two were outstanding. 
In Kilbourn v. Thompson—in 1800—the Supreme Court held that 
Kilbourn’s imprisonment by the House for refusing to answer certain 
questions of one of its special committees was unlawful. This de- 
cision cast doubt for almost half a century upon the power of investiga- 
ting committees to compel testimony to aid in lawmaking. 

The second and leading judicial decision in this series was that of 
the United States Supreme Court in McG@rain v. Daugherty, in 1927 
In this case the Court approved of inquiries. conducted to help Con- 
gress legislate, even if a legislative purpose is not explicitly avowed 
in the resolution setting up the investigating committee. 


Tee CO LD 
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Later court decisions have generally supported the committee in 
their contests with recalcitrant witnesses and have upheld inquiries 
however remote their relevancy to legislation. 

My second proposition is that a few committees in recent times have 
abused their investigative powers and have thus damaged the prestige 
of the entire Congress. 

During my term in the Senate, my observation has been that most 
committees have conducted their inquiries with due consideration of 
the public interest and with fairness to the organizations and in- 
dividuals concerned. 

Unfair investigations have been the exception rather than the rule. 
We can be proud of that fact at least, but the practices of a few com- 
mittees have provoked widespread public criticism of investigating 
procedures and have generated a rising demand for reform. 

The practices complained of include, according to my analysis, the 
following: 

1. The stigmatizing of individuals and organizations on the basis 
of unsupported accusations and casual associations. 

2. The forcing of citizens to testify concerning their personal eco- 
nomic and political beliefs. 

3. The functioning of congressional committees as legislative courts 
to determine the guilt or innocence of individuals. 

Certainly this is beyond the realm of our jurisdiction as a legislative 
body. 

1. The denying to witnesses of opportunity to bring out material 
favorable to their side of the case through questions by their own 
counsel and opportunity to test the validity of accusations through 
cross-examination of accusers. 

5. Permitting a committee member or counsel to read into the record 
defamatory material and charges against a witness without requiring 
the accuser personally to confront the accused. 

6. The usurping by congressional committees of powers not granted 
by the Constitution and their failure to concentrate on the primary 
task of collecting information for purposes of new legislation. 

7. The scheduling of hearings, subpenaing of witnesses, and evalua- 
tion of their testimony by chairmen of committees without the con- 
currence of, or consultation with, their fellow committee members. 

8. The releasing from the files of a congressional committee of so- 
called information consisting of unverified and unevaluated data in 
such a way that the committee can be used to help spread and give 
credence to malicious gossip. 

In addition to the charge that the procedures of some investigating 
committees violate individual rights and treat witnesses unfairly, crit- 
ics assert that they divert attention from our legislative duties, im- 
pair good administration, and injure morale in the executive depart- 
ments. Investigations designed to expose persons or to develop evi- 
dence for use in criminal prosecutions have also been condemned. 

In the light of these alleged abuses and the insistent public demand 
for reform, my third proposition is that the time has come—in fact, 
it is long overdue, in my humble opinion—for the Senate to establish 
general rules of procedure for the guidance of its investigating com- 
mittees. 
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Five years have passed since this committee held hearings on this 
subjec t—in July 1949—but took no further action. I am convinced 
ihat we have procrastinated long enough. The time for decision has 
arrived. 

Congress has created its standing and special committees and it can 
also abolish them and regulate their conduct. The committees are 
creatures of the Congress, not its masters. The Senate is responsible 
for the conduct of its agents—and certainly the committees are the 
agents of the Congress. As I said in my speech on this subject on the 
fioor on May the 11th, the Senate itself is on trial and the verdict of 
public opinion is, in my judgment, guilty. 

The chief elements of a suitable code of fair play will be found in 
the resolutions that have been referred to this committee. I will not 
detain the committee with a detailed analysis of particular safe- 
guards. My own views as to the appropriate procedures are set forth 
in section 5 of my Senate Joint Resolution 157, introduced in the Sen- 
ate on May 11, 1954. 

[ want to say, Mr. Chairman, that I don’t especially advocate any 
particular one of the measures you are today considering. I have no 
pride of authorship in my own, but I do hope, out of a study of all 
these measures, this fine committee will be able to produce a combina- 
tion of the best things which you are considering and come to the 
tloor of the Senate asking confirmation of your labors. 

As a minimum, I suggest that a general code of committee conduct 
ee assure witnesses of the followi ing rights: 

To have counsel and be advised by him; 

2 The right of cross examination ; 

. The right to be notified of adve rse te stimony ; 

The right to appear and testify in one’s own behalf or to file 
sti canis 

The right to a public hearing; 

The right to require the disclosure of sources of hostile informa- 
tion. 

The right to have a transcript of public hearings; and 

The right to refuse to testify when the proceedings are being 
broadcast or telecast, that is, if the witness chooses not to be the sub- 
ject of broadcasting or telecasting. 

In addition to these safeguards of the rights of witnesses, I suggest 
on in procedural reforms, namely : 

That approval of a majority of the members of a committee shall 
be al for the holding of hearings, the issuance of subpenas, and 
the employment and dismissal of staff. 

I think that latter is very important. I think the entire committee 
should pass on staff members and I, as a member of the Judiciary 
Committee, as a member of the Subcommittee on Juvenile Delin- 
quency, have insisted that each time a member of a staff is employed 
the entire committee not only meet the person, but talk to him, examine 
him, and take the measure of his qualifications. 

That all hearings shall be attended by at least two members of a 
cena and 

That evidence sought and testimony given shall be relevant to 
the subject of the investigation. 

The Carman. At that point, Senator, let me ask you a question. 

Senator Henprickson. Yes, sir. 
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The CHarrMan. a have been handling the Juvenile Delinquency 
Subcommittee of the Judici: ry C ommittee. 

Senator Henprickson. Yes, s 

The CHarrman. How many nadinas have you had where there 
were always two members present ? 

Senator Henprickson. You mean public hearings ¢ 

The Crairman. That is right, or executive hearings, either kind. 

Senator Henprickson. I would say in a majority of our hearings 
we only had two members present. 

The Cuarrman. And at many of your hearings I presume you only 
had one member present ? 

Senator Henpricxson. You are correct about that, Mr. Chairman. 

The CHarrMan. Please proceed. 

Senator Henprickson. I am going to conclude, Mr. Chairman, by 
saying that basically the problem before us is one of protecting the 
rights of individuals without impairing the performance of the in- 

vestigative function. 

The procedures employed by a few investigating committees in re 
cent years have caused widespread public criticism of Congress, and 
I think the result has been to damage its prestige considerably. Con- 
gress may continue to decline in popular esteem unless steps are 
promptly taken to check the abuse of its investigative powers. 

Voluntary adoption of procedural rules by particular committees is 
a step in the right direction, but self-restr: Lint and self-discipline can- 
not be guaranteed. 

[ strongly recommend, therefore, that a uniform code of fair con- 
duct for all investigating committees be adopted by the Senate as part 
of its Standing Rules. 

As I said before, I have no pride of authorship in any legisl: ition 
introduced on this subject, but there are some mighty fine proposals in 
the measures which you have under consideration and anything that 
[ can do, in my remaining days as a Member of the Senate, to help you 
promote a more balanced formula for handling public hearings, I want 
to do, to the utmost of my ability. 

The Cuamman. Thank you, Senator. 

Senator Hayden, do you have any questions ? 

Senator Haypen. I say to the Senator from New Jersey, as a mem- 
ber of this subcommittee, I would appreciate any effort he may make 
to examine and comment upon the several proposals that are before 
this committee. It is going to be quite difficult, in view of the volum- 
inous nature of some of these proposals, to boil them down to what we 
generally justify in a report to the Senate; and, based upon his ex- 
perience on the Committee on Rules, and the experience he has had 
in conducting investigations as a chairman of a subcommittee, I would 
like to have his definite suggestions at any time it is convenient for him 
to provide us with them. 

Senator Henpricxson. Mr. Chairman, I am glad the distinguished 
Senator from Arizona raised this point, because I am in the course of 
preparing now, in my office, an analysis of all these measures before 
the committee. It wasn’t ready to bring with me here for your hearing 
this morning, but if you will give me unanimous consent I will ask 
that this analysis be incorporated in the record at the conclusion of my 
remarks, 
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Senator Haypen. By all means, Mr. Chairman, you should grant 
that consent. 

The Cuairman. I didn’t hear that. I beg your pardon. 

Senator Henprickson. I asked the committee to grant me unani- 
mous consent to include, as a part of my remarks, an analysis of all of 
these measures which are before you and under consideration. 

The Cuarrman. Surely; that will be granted, Senator. Without 
objection the material will be inserted in the record following Senator 
Hendrickson’s remarks. 

Senator Henprickson. Thank you. 

The CHatrMAN. Senator Hayden, I notice this joint resolution, 
Senate Joint Resolution 157, introduced by Senator Hendrickson, is to 
establish a Joint Committee on Internal Security. I wonder, 
technically speaking, if we have jurisdiction to act. What is your 
opinion ¢ 

Senator Haypren. If we haven't, who has? 

The Cuatrman. I don’t know. The resolution provides for the 
establishment of a Joint Committee on Internal Security. 

Senator Hrenprickson. May I suggest to the chairman 

The Cuatmman. In other words, would it be proper—— 

Senator Henprickson. I was going to suggest to the chairman I 
would think the Judiciary Committee would be the appropriate 
committee for the consideration of such a resolution. 

The Cuarrman. I just wanted to raise that point on the record. 

Senator Henprickson. Yes. 

Senator Haynren. Inasmuch as the Judiciary Committee has juris- 
diction over that particular subject matter, in a general way of the 
rules, I would be inclined to agree. Merely looking at it as a change 
in the rules, it would come to our committee. I think you very 
properly raise that point. 

The Cuarrman. Yes. 

Senator Hrenpricxson. Mr. Chairman, I think this analysis I am 
preparing will be very helpful to the committee. 

The Cuarmman. Thank you very much. We appreciate your com- 
ine here this morning. 

Senator Henprickson. I want to thank you for the privilege of ap- 
pearing here this morning. 

The CHamrmMan. Thank you. 

(The analysis supplied by Senator Hendrickson is as follows :) 


[Submitted by Senator Robert C. Hendrickson] 


With regard to the problems of fair committee hearings now being considered 
by the Senate Committee on Rules and Administration, it seems to me that of the 
8 resolutions under consideration, only 2 constitute comprehensive codes of fair 
procedure. The analysis of the two resolutions follows: 


ANALYSIS AND COMPARISON OF SENATE RESOLUTION 253 AND 
SENATE RESOLUTION 256 


SENATE RESOLUTION 253 SENATE RESOLUTION 256 
Section 1: A bill or resolution author Same except may be amended upon a 
izing an investigation shall clearly de-- majority vote of the committee with a 
fine its subject matter and purpose. majority actually present. 
Section 2: Amends the title of rule No comparable provision. 


XXV of the Standing Rules to read 
“Powers and Duties of Committees.” 
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SENATE RESOLUTION 253 

Section 3: Unless otherwise provided, 
1 member shall constitute a quorum 
for taking testimony and evidence; no 
witness, however, shall be compelled to 
give oral testimony before than 2 
members. 

Section 4: The following subsections 
are added to rule XXV: 

5. Committee rules are applicable to 


less 


subcommittees. Additional rules may 
be adopted. 
6. All committee hearings shall be 


public except executive sessions to mark 
up bills or vote, or where voted by a 
majority. 
7. Unless otherwise provided, com- 
mittee action shall be by a majority 
vote of a quorum. 

8. Authorizes an investigating 
committee only by majority vote. 


sub- 


9. Prohibits hearings without specific 
committee authorization. 


10. All hearings are to be held in the 
District of Columbia, unless otherwise 
authorized by a majority vote of the 
committee. 

11. No measure, finding, or recom- 
mendation shall be reported unless a 
majority of the committee were actually 
present. 


12. No testimony or material from 
an executive session shall be made pub- 
lic unless authorized by a majority vote 
of the committee. 


13. Committee approval for persons 
employed or assigned to investigative: 
activities is required. 


INVESTIGATING COMMITTEES 


SENATE RESOLUTION 256 
Section 3 (e)*: Provides that no testi- 
mony shall be taken in executive session 
unless at least two members of the 
committee are present. 


No comparable provision. 


No comparable provision. 


No comparable provision. 


Section 2 (a) : Chairman may appoint 
subcommittees, subject to the approval 
of a majority. Subcommittees to be not 
less than three members, unless a lesser 
number approved by majority, and a 
proportionate ratio of the members 
shall be from the minority party. Sub- 
jects subcommittee designations to the 
approval of the majority and minority 
members in caucus. 

Section 2 (c): Prohibits hearing or 
investigation unless by a majority vote 
at a meeting at which a majority of the 
committee is actually present. 

No comparable provision. 


Section 2 (f): No committee report 
shall be issued unless a draft is sub- 
mitted to the office of each committee 
member 24 hours in advance of the 
meeting at which it is to be considered 
and is adopted at a meeting at which a 
majority is actually present. 

Section 2 (g): No testimony given 
in executive session shall be disclosed 
without committee authorization by a 
vote at which a majority of the mem- 
bers are present. No committee re- 
lease or statement based upon testimony 
or evidence adversely affecting a person 
shall be disclosed unless accompanied 
by rebuttal evidence and testimony. 

Section 2 (h) : The secrecy rule as to 
executive sessions shall apply to mem- 
bers and employees of the Senate for a 
period following such session until the 
committee has had a reasonable time to 
conclude the investigation and issue a 
report. 

Section 6: The selection and reten- 
tion of the professional and clerical 
staff shall be subject to the vote of a 
majority of the members of the com- 
mittee. 
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SENATE RESOLUTION 253 


14. Subpenas shall be issued only by 
the authority of the committee, signed 
by the chairman or any member desig- 
nated by him. 


15. No witness may be compelled to 
testify for news and entertainment 
media. 


16. Permits the chairman or any 
member designated to administer oaths 
and preside over the hearings. 

17. Witnesses may be advised by 
counsel of their legal rights while giv- 
ing testimony and unless the presiding 
member otherwise directs, may be ac- 
companied by counsel at the stand. 

18. Proper order and decorum shall 
be maintained by all persons at the 
committee hearings and counsel shall 
observe the standards of legal ethics 
and deportment. Chairman May pun- 
ish breaches by censure or exclusion 
from the hearing and committee may 
punish by citation for contempt. 

19. Provides the following additional 
procedures to be observed by the com- 
mittee, whenever it determines that evi- 
dence may tend to defame, degrade, or 
incriminate witnesses: 

(a) Subject of each hearing shall 
be clearly stated and evidence elic- 
ited shall be pertinent to the sub- 
ject. 

(b) Permits preliminary staff in- 
quiries by the chairman, but pro- 
hibits the development of any ma- 
jor phase of the investigation with- 
out committee approval. 

(c) All testimony shall be under 
oath. 

(d) Permits counsel for witness- 
es, in the discretion of the presiding 
member and as justice may re- 
quire, to be heard on points of 
right and procedure, to examine 
their clients for purposes of clari- 
fication, and to address written in- 
terrogatories to other witnesses 
whose testimony pertains to their 
clients. 


SENATE RESOLUTION 256 


Section 5: Subpenas shall be issued 
by the chairman only upon written no- 
tice to all committee members of the 
identity of the witness or material and 
their relevancy to the investigation. 
Any member may question whether a 
subpena shall be issued or remain in 
force, subject to a majority vote. 

Section 7 (b) : Same except objection 
may be made only on the ground of 
distraction, harassment, or physical 
handicap; 

Section 7 (a) : Requires that there be 
equal access for coverage of hearings 
for various media of communication, 
and that they may not unreasonably 
distract, harass, or confuse the witness. 


No comparable provision. 


Section 3 (a): Permits witnesses to 
have counsel of their own choosing to 
advise witnesses of their rights and 
make brief objections to the relevancy 
of questions and procedure. 

No comparable provision. 


Section 4 (a): Provides that a per- 
son shall be considered adversely af- 
fected by evidence or testimony if the 
committee determines that the evidence 
or testimony (1) would constitute libel 
or slander if not presented before a 
Senate committee, or (2) alleges crime 
or misconduct or tends to disgrace or 
otherwise expose the person to public 
contempt, hatred, or scorn. 


(See sec. 3 (a), supra, for right of 
counsel at any hearing.) 
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SENATE RESOLUTION 253 


(e) Testimony shall be heard in 
executive when 


to protect the witness or other 


session necessary 
per- 


sous 


rigorous enforce- 


Requires 


ent of secrecy of executive ses- 
sions. 

(zg) Witnesses may give brief ex 
planations of responses, and sub 
mit pertinent statements for the 
record 

h) Requires that a verbatim 
transcript of all testimon be 

(i) Witnesses may purchase 
transcripts of their public or 
executive session testimony (if re- 
eased or publicly disclosed or if 


so orders). 

public disclosure 
of executive testimony in 
part, except when deletions are re 
quired for the national security. 


the chairman 
(j) Prohibits 


session 


20. Following procedures shall be ob 
by the committee whenever it 
rmines that any testimony or re 
relating to the tend 
to defame, degrade, or per 


served 
dete 
inquiry 
incriminate 


may 


iCase 


sons not witnesses: 
(a) Such persons shall be of 
fered an opportunity to appear 


Testimony relating to the adverse 
evidence or utterance shall be 
subject to applicable pro 
the subsection 19 of this rule. 

(b) Persons in lieu of appearing 
may submit for 
the record. 

21. Requires chairman or member 
to consult Federal enforcement 
agencies on an investigation which may 
result in exposing the f 


commission of 
The results of 


the 


sions of 


statements 


sworn 


law 


crimes consulta 


tion shall be reported to the committee 
before witnesses testify. 


, SENATI 


INVESTIGATING COMMITTEES 


SENATE RESOLUTION 256 


(b) Persons to be investigated or 
about whom adverse information is to 
be presented at a public hearing shall be 
fully ad\ Material reflecting ad- 
versely on the character or reputation 





ised 


any dividual and to be presented 
a public hearing shall be first re- 
viewed in executive session as to reli- 


robative value, and shall 
except by majority 


ability 
not be 
vote 


(see sec 


and ] 
presented 


2 (f), (2), and (bh), supra.) 


(See sec. 3 ff), 
right of 
of answers and 


infra, for special 
witnesses to give explanations 
make statements. ) 
(See (¢), infra, as to steno 
transcripts generally.) 


sec. 3 
graphic 
sec. 3 (@) 
right to inspect or 
scripts of testimony.) 


infra, for witness’ 
purchase tran 


(See 


2 (g), supra, for prohibi- 
tion against disclosure of executive 


session testimony.) 


(See sec 


A person adversely affected by 
evidence or testimony given at a public 
hearing shall have the right to: (i) 
appear and testify or file a sworn state 
ment, (ii) have adverse witnesses re- 
called within 30 days after their testi- 
mony, (iii) be represented by counsel, 
cross-examine, (v) obtain, at the 
discretion, committee sub 
witnesses and evidence in 

Opportunity for rebuttal 
shall be prompt. 

Limits cross-examination to 1 hour 
per witness, unless extended by a ma 
jority vote. 

(See section (b), (e), supra, 
and (d), infra, determination of 
persons adversely affected and resultant 
rights.) 


(Cc) 


(iv) 
committee's 
for 


defense 


penas 


his 


, fa), 
for 


Section 2 (e): Same. 
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SENATE RESOLUTION 253 SENATE RESOLUTION 256 


"9 


22. Requests to subpena additional (See sec. 4 (c) (v) supra, as to 
witnesses shall be considered by the subpena rights of persons adversely 
chairman. A request from a person affected.) 
entitled to the protections afforded by 
subsections 19 and 20 shall be considered 
by the committee. 
23. Each committee conducting inves No comparable provision. 
tigations shall make copies of applica- 
ble rules available to interested per 


sons. 


The following provisions of Senate Resolution 256 are not directly comparable 
to the provisions of Senate Resolution 253: however, where one of these provi 
sions generally relates to a provision of Senate Resolution 253. a notation has 
been made in the preceding text: 

Section 1: Adopts a Code of Fair Committee Procedure of the Senate appli 
cable to committees acting as organs of inquiry and investigation, but not to 
committees discharging their normal legislative functions, including hearings 
incident to committee business. . 

Section 2 (b): Requires 16 hours’ notice to each committee member, subject 
to waiver by the committee, before any meeting, other than regular meetings, 
may be held. 

Section 3 (b): The presiding member shall rule on motions or objections, 
subject to appeal on motion of a member. 

Section 3 (c): A witness shall be given a copy of the subject of the hearing 
and a statement of matters about which he is to be interrogated, at least 24 
hours prior to testifying. 

Section 8 (d): The privileged character of communications between clergyman 
2nd parishioner, doctor and patient, lawyer and client, and husband and wife, 
shall be observed. 

Section 3 (f): Every witness has the right to make complete answers and 
relevant sworn statements as part of the record. 

Section 3 (g): Stenographic verbatim transcripts shall be made of all commit 
tee hearings. Transcripts of public hearing testimony shall be available for 
iuspection or purchase by any witness or person mentioned in the hearing. Any 
witness or his counsel has the right to inspect only that portion of the executive 
session testimony containing the witness’ own testimony. 

Section 4 (d): Persons adversely affected by executive session testimony or by 
committee material intended to be released, shall have the -right to the notice 
requirements of section 3 (c), supra, and to inspect as much of the material as 
will be made public. 

Section 4 (e): Committee may require any witness who gives testimony 
adversely reflecting on the character or reputation of another person to disclose 
his source of information, unless it would endanger the national security. A 
member of the press, testifying in his professional capacity, is excepted from 
this provision. 

Section 8: This code shall be supervised by the presiding officer of the Senate 
and four members selected by the Senate (not more than two from the same 
party). They shall have authority to (1) receive and investigate complaints 
filed by aggrieved persons and by members, (2) advise committee chairman of 
their conclusions and suggestions, and (3) present their findings to the Senate, 
with recommendations for remedial and disciplinary action. 

Section 9: “Committee” means any standing, select, or special committee of 
the Senate (except the majority and minority policy committees), and any sub- 
ccemmittee of the foregoing. Led 

“Person” includes an individual, partnership, trust, estate, association, cor 
poration, or society. 

The CuarrMan. Senator Potter is the next witness. 

Senator, will you be sworn to testify; that is, if you care to! 

Senator Porrer. Certainly. : 

The Cuamman. Do you swear the testimony given in this hearing 
will be the truth, the whole truth, and nothing but the truth, so help 
you God? 
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Senator Porrer. I do. 

The Cuatrman. You may proceed, Senator. 

Senator Porrer. Thank you, Mr. Chairman. 

The Cuarrman. Have you prepared, by the way, a statement and 
submitted it to the committee ? 

Senator Porrer. I had assumed the statement had been submitted 
to the committee. 

The Cuarmman. We understand they are being delivered. 

Senator Porter. Yes. 

The CHatrman. We have not received them as yet. 


TESTIMONY OF HON. CHARLES E. POTTER, A UNITED STATES 
SENATOR FROM THE STATE OF MICHIGAN 


Senator Porrer. Mr. Chairman, I first wish to thank the committee 
for affording me this opportunity.to appear. It is a refreshing relief 
to be in the caucus room without the little red lights of the television 
cameras. I think a great deal more can be accomplished without the 
lights of a television camera. 

Mr. Chairman, it has been my good fortune, or misfortune, to have 
served on several investigating committees during my tenure as a 
Member of Congress. While a Member of the House of Representa- 
tives, I served on the Un-American Activities Committee. In my 
short tenure in the Senate, I have served on a special subcommittee 
investigating crime in interstate commerce and also as a member of 
the Permanent Investigations Subcommittee. 

I do not believe that rules in themselves insure an effective, efficient, 
und fair investigation. I have seen committees with lax rules conduct 
excellent investigations. I have seen committees with excellent rules 
conduct investigations which did not approach the standards expected. 
We must recognize that the element of personality is an important 
factor in congressional committees. Further, I believe that we must 
strengthen the rules under which our investigating committees operate. 

But at the outset I would like to make some general comments. 

Individual members of any investigating committee must assume 
their responsibility in controlling staff activities including authorized 
use of the committee files and records. They must make sure that all 
staff investigations are first authorized and then properly directed. 

I believe the utilization of nonpaid consultants is not in the best 
interests of an investigating committee. 

I would recommend no testimony be presented in public session until 
it has been thoroughly reviewed by the committee concerned sitting 
in executive session and until the committee as a whole has made the 
following decisions: 

(1) That the weight and validity of the testimony justifies presenta- 
tion to the public; and 

(2) That good purpose would be served by presenting the testimony 
in public in preference to issuing a report of the committee’s conclu- 
sions based on the testimony presented in executive session. 

If this rule is complied with, the investigating committee itself 
would be serving in the manner of a grand jury, having thoroughly 
reviewed and checked the testimony before any of it is made public. 
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Extreme care must be exercised to avoid interpreting a witness’ 
testimony given in executive session. The committee can release a con 
clusion based upon such testimony or, following due consideration, 
make public the transcript of the meeting. 

I want to emphasize this important point: Public hearings should 
be held only when evidence clearly indicates the public interest would 
be served. The primary consideration in having hearings public is to 
review testimony on which the public should properly be informed. 

We must, of course, recognize that there are areas of investigation 
in which the security of the country dictates that hearings be held 
strictly in executive session. 

If a public hearing is held, the chairman of the committee should, 
like a presiding judge, follow as realistically as possible the rules of 
evidence current in American jurisprudence. He should exclude all 
hearsay and rumor, limiting witnesses, counsel, and members of his 
own committee to questions relevant to the issue being heard. 

There are really only two rights of an individual jeopardized by 
congressional committees which vary from a court of law. One is the 
right of confrontation by the witnesses against you and the right of 
cross-examining them. ‘To meet these difficulties I would suggest the 
following: 

After the committee has examined the evidence in executive session 
and determines upon a public hearing, everyone whose name may be 
unfavorably mentioned in the hearing should be notified to that effect 
and invited to be present if they wish to hear the testimony. They 
should at the same time be notified that if, after the testimony is 
presented, they wish to be heard by the committee, they will be afforded 
that opportunity. 

To meet the problem of cross-examination, I believe we will all 
agree that to allow witnesses before congressional committees that 
right would be practically impossible. Lengthy cross-examination 
would prolong congressional investigations indefinitely and would 
accomplish no good purpose. However, I would suggest as worthy 
of consideration that questions be submitted to the chairman or the 
counsel of the committee and, if germane to the question under con- 
sideration, the chairman or counsel may ask the questions submitted. 

In investigations dealing with the executive branch, we should 
recognize the purpose for which these investigations are conducted. 
The purpose is to remove trouble spots from our Government as 
quickly and effectively as possible. The size of our Government makes 
it impracticable for Congress thoroughly to police the many activities 
of the executive branch. The executive branch must, of course, assume 
the major burden of policing its own departments and agencies. 

However, when a committee of the Congress finds improper condi- 
tions in the executive branch or has derogatory information concern 
ing such conditions or personnel, it should immediately make such in- 
formation available to the Executive for remedial action. 

Knowing the Chief Executive desires wholeheartedly to cooper- 
ate with the legislative branch, I believe it would be highly desirable 
if the President designated a personal representative to receive the 
findings of investigating committees and act upon them. The com- 
mittee concerned should then be advised of the action taken. In my 
opinion, this would unquestionably make for a greater degree of e ffec- 
tive cooperation between the legislative and executive branches, 
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If the committee is not satisfied with the action taken by the execu- 
tive branch, it may then proceed with a full-scale investigation and 
hearing. 

That concludes my statement, Mr. Chairman, and I thank you fer 
the op portunity of being : able to appear. 

The Cuarrman. Senator Hayden, do you have any questions? 
Senator Haypen. Having the experience the Senator from Michi 
gan has had, I want to compliment him upon his statement. It rather 
confirms my view that there must be some preinvestigation of investi- 
gations, that is, there must be some study, as the Senator indicates, 
acting almost in the capacity of a grand jury, to determine whether 
there is a case worth being brought to the attention of the public. 
Of course, this assumes that information the public really ought to 
have will not be covered up and that irresponsible charges will not be 

made. 

Senator Porrer. That is right. 

Senator Haypen. But, after all, the committee will have to bear the 

‘sponsibility of determining what is and what is not worthy of a 
more detailed investigation. I have never served on an investigating 
committee. I have studiou sly avoided that all these years. 

Senator Porrer. You are one of the more fortunate Senators, I can 
assure you. 

Senator Haypen. I think there are an ample number of former 
district attorneys in the House and Senate who enjoy that kind of 
work, enjoy carrying it on, and I never felt I was particularly qualified 
in that respect. 

With respect to this question of cross-examination which you men- 
tioned, Senator, I recall in the Teapot Dome inquiry there was a rule 
adopted that matters raised in the course of inquiry or questions about 
uch matters were submitted to the chairman and, if he deemed it 
deuirable, they were put. 

ator Porter. If the distinguisl ied Senator from Arizona would 
ahd at that point, I think you will find there are many investigating 
committees tod: iy that follow that practice. Ifa counsel or the pet ‘son 
against whom test many is being given has questions that he would 
like to have asked of a certain witness, the questions are submitted 
in writing, either to the chairman or to the counsel, and the counsel 
or chairman, upon their own discretion, will ask those questions. 

You will find at times the questions that are submitted are not ger- 
mane to the controversy that is being heard. That is why the judg- 
ment of the Chair would have to rule in that case. However, it does 
afford the person the opportunity to have pertinent questions sub- 
mitted, and I believe that is as far as you will be able to go in the 
matter of cross-examination. . 

[ think the example of the recent hearings that were held in this 
room, the MeCarthy-Army hearings, is a good example of where you 
can go with limited right of cross-examination. There is no doubt it 
lengthened the proceedings consider: ably, and I am not too sure it was 
a wise decision. 

Senator Haypen. In some instances, too, a charge was made by 
BOMIEONS 5 then it was answered by a countercharge by another person, 
which had nothing to do with the question at issue. 

Senator Porrer. That is right. 
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Senator Haypen. That is all, Mr. Chairman. 

The Cuatrman. Did you have a question, Judge Morris! 

Mr. Morris. You don’t mind, Senator, if I ask you a question? 
Senator Porrer. No; certainly not. 

Mr. Morris. You stated: 


That good purpose would be served by presenting the testimony in public in 
preference to issuing a report of the committee’s conclusions based on the testi- 
mony presented in executive session. 

One of the difficulties the Internal Se urity Subcommittee encoun- 
tered along those lines was that issuing a report on the testimony 
ofa itness who appeared only in executive session and who was seen 
only by the members of the committee, and then by not all the mem- 
bers of the committee, and the staff, would not inspire confidence in 
the subsequent report, and the subcommittee took this position: 
If we are going to give any credence to testimony, it should be the 
testimony of a person that the committee felt could be shown to the 
whole world, ai where he appears in public—let anybody see him; let 
anybody evaluate him—and only after a public appearance by a wit- 
ness should any credence be given to his test imony. 

Senator Porter. I think that is a sound decision. I had reference, 
however, more to a situation of this kind: Assume that you might have 
a person before the committee in executive session, where possibly 3 you 
have a certain amount of information, but after the person appe: ared, 
and as a result of the executive session, you found there was no basis 
for the charges made, there was no foundation and the committee had 
no proof of any allegations made. In that case, it might be more 
desirable to just render a conclusion or report of the committee rather 
than to render the complete transcript. 

Now, I can think of situations of that kind. 

I think on the positive side, where the allegations have been proved 
or substantially so, you are on much firmer ground if you make the 
entire transcript public. 

Mr. Morris. And, Senator, one other question: You say the chair- 
man should exclude all hearsay. Now, the Internal Security Sub- 
committee, from time to time, came across some evidence that would 
technically be hearsay evidence under the rules of law. For instance, 
General Berzin, who was the head of the Soviet intelligence agency, 
told his assistant, who in this case was a General Barmine, that a 
particular person was a member of the Soviet intelligence organiza- 
tion. 

Now, when you get to analyzing the content of that testimony and 
its credibility under the Soviet scheme of things, that comes pretty 

close to being the most reliable kind of testimony you would get, 
namely, what the head of the organization says to his assistant, and 
that has tremendous probative value. 

Now, technically that is only hearsay. Would you say, Senator, 
that the rule should be strictly enforced or that the committee should 
have a certain amount of latitude when you have situations such as I 
have just described ¢ 

Senator Porrer. I think in cases of that kind certainly you can give 
weight to hearsay evidence of that kind. I was thinking particularly 
of witnesses—and you will find them many, many times—who say, 

“Well, I have no knowledge, but it was told to me by so-and-so,” and 
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unless you can get behind that hearsay testimony it is difficult to have 
the public have confidence in the re port, or in the findings. 

I va t think you can have an iron-clad rule in that respect. 

In the case you mentioned that hearsay testimony would certainly 
carry a lot of weight. 

The Cuamman. Probably the best evidence you could get. 

Senator ee r. Yes; about the only evidence you could get 

The Cuamman. Yes; in dealing with conspiracy of that ‘type. 

Are there any “further questions ¢ 

Mr. Berxovircn. I would like to ask the Senator whether he would 
require that all committee chairmen be lawyers, because the question 
of hearsay very often requires a trained presiding officer to make 
the determination and, of course, many Members of the Senate are 
not lawyers and perhaps would be handicapped, although not neces- 
sarily. 

Senator Porrer. On the other hand, I recall in the House of Rep- 
resentatives we had a rule that you had to be a lawyer to be on the 
House Un-American Activities Committee at one time. 

Now, personally, I don’t like the rule, for one reason: I am not a 
lawyer. The second reason is that I think it is a little discriminatory 
against a Member of Congress because of his profession. 

I have found some men who have had rather good commonsense and 
have been excellent members of an investigating committee. 

However, every investigating committee has able counsel, and I 
think that would take care of the problem you mention. 

The Cramman. Thank you, Senator, for appearing, and we ap- 
preciate your being here. 

ator Porrer. Thank you. 

! he CuarrMan. Senator Welker, would you take the witness stand ? 

Senator, you have no obie ection to being sworn to testify ¢ 

Senator Werxer. I cert tainly do not. 

The Cuamman. Do you swear the testimony given in this hearing 
will be the truth, the whole truth, and nothing but the truth, so help 
you God ? 

Senator Werker. I do. 

The Cnamman. You may proceed, Senator. 

I understand your statement is not too lengthy. 

You don’t have any prepared statement ? 


TESTIMONY OF HON. HERMAN WELKER, A UNITED STATES 
SENATOR FROM THE STATE OF IDAHO 


Senator Wetker. Mr. Chairman and members of the committee, I 
have no prepared statement. 

The Cuatrman. All right. 

Senator Werker. I came here to be of what little assistance I could 
to the committee based upon my 2 years’ service upon the Internal 
Security Subcommittee of Judiciary, of which the chairman of this 
subcommittee of the Rules Committee is also chairman. 

Mr. Chairman, I have been identified in the practice of law for 
better i an a quarter of a century, having started as a prosecutor and 
having had some experience in defense work. 

I am certainly proud of the work of the Internal Security Subcom- 
mittee of Judiciary. 
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I am proud of the task-force work that you have assigned to many 
inembers of your group. 

[ am especially proud of the fact that never has a report been is 
sued by your committee that has failed to be unanimous. That has 
included Republicans and Democrats alike. 

I need not tell you, Mr. Chairman, that the volume of your work is 
tremendous. 

It has been necessary for you to send me great distances to conduct 
hearings in executive and in public session. I defy any person un- 
der the canopy of heaven to say that I have ever been present or taken 
part in the abuse or the ridicule or the slander of any witness. 

This chairman certainly well knows that many times when I have 
chairmaned your task forces I have protected the witness. I have ad- 
vised him of his rights. I have even formed his objections, and it is 
a matter of record that I have protected him by putting in the ob- 
jection, the constitutional objection, the fifth amendment, that he 
desired. 

You certainly realize this further: The many hours this witness has 
had with people whom we had information had Communist affilia 
tions. 

The chairman knows the entire committee believes in repentance, 
and we would a lot rather those boys, women, men go home divesting 
themselves of the taint of communism rather than to have them come 
up and claim the fifth amendment; and I am certain this committee, 
Judge Morris in particular, knows of many instances in which we 
have gone out of committee hearing rooms happy indeed we have 
played a small part in restoring people to the American way of 
life. 

don’t think any sort of legislation, Mr. Chairman, any sort of 
rules that you can write, will make an unfair chairman or an unfair 
Senator fair. 

It has been my experience that I have seen not only committees 
investigating communism, but I have seen other committees of the 
United States Senate which I have termed, in my own language, road 
shows, and I have seen witnesses abused, maligned, and taken ad- 
vantage of, time and time and time again, before television audiences, 
and I am not referring to the recent one held in this caucus room. 

Mr. Chairman, as I stated a moment ago, it would be utterly im- 
possible for you to conduct your committee when we are in recess— 
yes, when we are in session—with the vast amount of work we have 
to do. 

You recall a few weeks ago you sent me to New York to conduct 
a hearing in the customhouse on the illegal entry of propaganda. 
It was utterly and absolutely impossible to get anyone else to go. I 
hope that hearing was conducted with honor and decency and fair- 
ness to the witnesses. 

There is one thing I admire about your committee so much, Sen- 
ator Jenner, and that is this: You permit counsel to at all times ad- 
vise with his client. That goes far afield of the rules in a court- 
room. I have been in many courtrooms, sir, and I have never seen 
it permitted that a witness on the stand lean over and talk for 5 
minutes with his counsel and frame his answer to the question. 
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I might say to you, Mr. Chairman, and fellow colleagues of this 
committee, last week I was assigned to a task force by you, the chair- 
man of this committee, and the chairman of the full committee, that 
investigated a gentleman on whom we had reports highly damaging 
with respect to his loyalty to this country. I was very pleased at the 
end of that hearing when this man, in executive session, told me that 
I had been fair and honest and decent with him and had protected him 
at all extents and to all degrees. 7 

My experience on your Internal Security Subcommittee has been 
this: That, as I have said before, it is impossible to get more than 1, 
possibly 2 Senators, to preside at a hearing because the other Senators 
have other work to do. Perhaps you will have 2 come in and then 1 
will have to leave. 

Assuming for the position that I take that you have, say, 4 or 5 or 
6 witnesses come, say, from Boston, or Detroit, or my hometown in 
Idaho; they come at great sacrifice to themselves; it is necessary that 
hearings must be handled hurriedly and properly, and if you are 
going to wait to get a full committee or more than 1 or 2, you will 
face nothing but a dilemma in this matter. 

Now, with respect to the right of cross-examination, I think every- 
one here present realizes that congressional committees are not courts 
of Jaw. 

Our committee certainly i$ not a committee to smear and abuse and 
to ridicule and to embarrass, but I think the chairman well knows, and 
Judge Morris well knows, that members of the committee have been 
embarrassed far more by witnesses being interrogated and by their 
counsel than any person we ever interrogated. 

[ feel, with respect to my limited experience on your committee, and 
knowing some of the tactics of those who are hired to represent people 
accused of being adverse to our American way of life and affecting the 
internal security of the United States, if the right of cross-examina- 
{ion were permitted, Mr. Chairman, you would have the greatest de- 
lay; you would have the greatest stalling tactics and abusive tactics of 
anything possible. 

Now, let me again emphasize the fact of the secrecy that you at the 
start made mandatory by every member of your subcommittee. I 
only recall one instance when any executive testimony had been leaked, 
and I have information that I firmly believe in my heart that the wit- 
ness or his counsel leaked that information to embarrass your sub- 
committee, and no one else. 

I believe in honesty and fair play all the way. You can get far 
more by being fair and honest with a witness than you can by being 
abusive. 

As I stated before, I don’t care what sort of rules this committee 
might adopt; you are never going to make a good chairman or you 
are never going to make a bad chairman. It rests within his heart. 

[ believe in the fundamental rule of fair play with respect to wit- 
nesses, and I shall always believe that. 

[ should now be glad to submit myself to cross-examination be- 
cause, as the chairman knows, I have worked as best I could with him 
in the field of education and infiltration of communism in govern- 
ment—in other words, trying to do the job—and it isn’t a happy job, 
I say, to try to protect the internal security of the United States. 
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I should be glad to submit to any questions. 

The CHatrMaNn. Senator Hayden. 

Senator Wetker. I am sorry, gentlemen, I haven’t a prepared 
statement. 

I merely wanted to give you my observations because I am proud of 
the committee I am a member of. 

The CuarrMan. Senator Hayden, do you have any questions ? 

Senator Haypen. No; I have no questions. 

The Cuatrman. Do you have any questions, Judge Morris? 

Mr. Morris. Senator Welker, do you know of any way a com- 
mittee can keep a witness from going about after he testified and dis- 
closing to the press the contents of his test imony ¢ 

Senator Wetker. There is no way under the sun, Judge Morris. 

One of the admonitions I give a witness—I think the hearings will 
bear it out—before and at the end is that if there are any leaks of the 
executive testimony it will come from the witness or his counsel and 
not from the committee or the staff. 

I have worked with our staff for 2 years. I know them. I respect 
them, and not once have I ever heard of their violating the rule that 
Senator Jenner so ably set down when he took over the chairmanship 
of this committee. 

Mr. Morris. Senator, I also take it that you feel there should be no 
absolute rule imposed upon any committee that a committee of one 
would not constitute a quorum for the purpose of taking testimony 
alone? 

Senator Wetxker. It is my opinion, Judge Morris, and I feel this 
deeply with respect to our committee—you know the volume of work 
we have. Shortly I am to go to the west coast. I have been ordered 
by the chairman to go to the west coast to investigate the infiltration 
of communism coming over the Mexican border. Now, you know it 
is utterly impossible for us to take any more than one because we here 
are in the closing hours of this session and it just would be utterly im- 
possible for you to do the job assigned you—you couldn’t get started— 
if you expected more than 1 or possibly 2 members to hold these hear- 
ings. 

The Cuarrman. Thank you, Senator. We appreciate your appear- 
ing here this morning, and at this time we will stand in recess until 
July 6 at 10: 30 in the morning. 

Senator WeLker. Thank you. 

(Whereupon, at 12:50 p. m., the hearing was recessed until 10:30 
a.m., Tuesday, July 6, 1954.) 
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